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TITBNER M. JOHNSTON, ET ALS.
PETITION FOE. APPEAL.
To the Honorable Juclcjes of the Supreme Court of Appeals
of Virginia:
Your petitioner, W. I. Tuliii, represents that a suit in
<^aneery was instituted in tlie Circuit Court of the City of
Norfolk by Turner M. Johnston and others against your pe
titioner; whereupon such proceedings were had that a de
cree adjudicating the principles of the cause was rendered
against your petitioner in the said court on the 23rd day of
June, 1927. A transcript of the record of which suit and of
the decree adjudicating the principles of the cause therein
rendered is heremth exhibited, from which it appears that
the Supreme Court of Appeals has jurisdiction.
STATEMENT OF THE FACTS.
This is a suit for specific performance brought by the al
leged vendors, Turner M. Johnston and his co-omiers (ap
pellees) against the alleged vendee, W. I. Tulin (appellant)
on an alleged contract iji tJie following words :
November 3, 1926.
Mr. W. T. Tulin,
Norfolk, Va.
For and in consideration of $1.00 in hand received from
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W. I. Tulin, I, Turner M. Johnston, as agent for the Estate of
Mrs. M. E. Johnston, Deceased, l^reby ag^e_ to sell to Mr.
W. I. Tulin the property known^s number 2Q3 Fenchurcli
Street, for the sum of $2,250, to be paid in cash on delivery
to Mr. Tulin of a good and sufficient deed to said property.
This property to be delivered free from all incumbrances.
TURNER M. JOHNSTON, Agent
WILLIAM I. TULIN."
As will be seen from an inspection of the bill of complaint
the complainants based their claim to specific performance
solely upon the above quoted instrument. At the time of the
signing of the paper above mentioned Mr, Tulin had no knowl
edge of the condition of the title, or Avho the owners of the
property were, and was not informed that infants were part
owners. That is not disputed by the complainats.
A brief history of the title is essential to an understanding
of the points involved. In the year J. R. Hubard
died testate owning the property involved in this case to
gether with the lot adoining on the North. By the terms of
the wall of J. R. Hubard the property was devised to his
daughters, Eliza T. Bruce, Annie S. Manning, Margaret C.
Hubard and Martha B, Hubard to be equally divided between
them. There is no record in the Clerk's office of any aliena
tion of the interest of said Eliza T. Bruce. There is how
ever of record a deed which constitutes a chain in the title
of the complainants purporting to convey the said property
to Wm. PI. Turner and two others, signed and sealed by Edw.
C. Bruce, E. S. H. Bruce, Annie S. H. Manning, M. C. Hubard
and M. B. Hubard. The complainants made no effort to show
that Eliza T. Bruce or her descendants were in such position
a.s to permit the statute of adverse possession to ripen into
title against them. The only other deed in the chain of title
subsequent to the above is a deed of partition between "VVm.
H. Turner and his co-purchasers, containing only a special
warranty, by which the property involved in this suit was as
signed to Wm. H. Tin-ner, the property being descrilbed as
fronting 21 feet 4^ inches on Fenchurcli Street.
By the will of Wm. H. Turner he devised this property to
his wife for life, at her death to his daughter, M. E. Johnston
for her life, and at her death to the children of said M. e!
Johnston. The wife and daughter of Wm. H. Turner died
many years ago. The descendants of said M. E. Johnston and
the present owners appear to be Turner M. Johnston, Eliza-
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))eth Turner Cahill, Elizabeth Carter Hull, George J. Pugh
and Jordan A. Pugh, Jr., the last two being infants over four
teen years of age but under twenty-one years of age, the in
terest of the last two being subject to the curtesy rights of
their father, Jordan A. Pugh.
Under date of October 16^ i915, after the death of the two
life tenants, the present adult owers granted to the C. & P.
Telephone Company the right to maintain on the said lot a
pole and its appurtenances, under the express condition that
the pole, etc., should be moved and the rights of the C. & P.
Tel. Co. cease within 30 days after notice to the telephone
company. A pole and its appurtenances was maintained on
the lot in accordance with the above mentioned permit. No
effort was made by the owners to have the pole moved until
oj-dered to do so by the decree hereinafter referred to.
Such was the condition of the title of the complainants at
the time the paper sued on was signed. But the defendant
Tulin had no knowledge of such defects, and did not Imow
and was not informed that infants were part owners. No
claim is made by the complainants of such knowledge on the
part of Tulin.
After securing the alleged contract sued on, without the
knowledge of Tulin, Turner M. Johnston then instituted a
suit in chancery under the style of Turner M. Johnston et al.
v. Elizabeth Turner Cahill et als., the nature of which suit
will be discussed hereafter. Mr. Tulin was not made a party
to that suit. Portions of the record of that suit were intro
duced in evidence in the suit at bar, and will be found in
the transcript of the record, pp. 50-76. Since the decree in
the suit at bar from which this appeal is sought required the
defendant to take title to the infant's interest through the
Johnston v. Cahill suit, it will be necessary to inquire into
the proceedings of that first suit. Many of the jurisdictional
reouisites for a suit to sell infant's land were not complied
w'th as \vi[\ be seen by inspection of the bill in the first suit
(R. 50). In addition thereto the guardian ad litem appointed
to defend the two infants did not answer the bill on oath;
and the infants though over fourteen years of age did not
answer the bill in proper person. The Johnston v. Cahill suit
resulted in decree of December 13, 1926, confirming the al
leged contract with Tulin above quoted, appointing Special
Commissioners, and directing them to convey the property
to Tulin. In accordance with said decree the special com
missioners offered Mr. Tulin their Special Warranty deed,
which Mr. Tulin refused to accept.
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Thereupon a new suit in Chancery, which is the one at bar,
was brought by the complainants against W. I. Tulin to re
quire him to accept the special commissioners' Special War
ranty deed theretofore tendered him, basing their claim
solely on the contract above set forth. Tulin filed a demur
rer which was overruled, and then answer the Bill; and depo
sitions were taken on both sidesj resulting in the decree of
June 23rd, 1927 (B. 32), from which this appeal is prayed.
The decree of June 23rd, omitting the first paragraph is as
follows:
"On consideration whereof, the Court is of opinion that
the paper \vriting filed -with the complainants *bill as Exhibit
Number one is a contract of sale binding upon the respondent
W. I. Tulin, as well as upon the interests represented by
Turner M. Johnston, and that the complainants are entitled
to have specific performance of the said contract, provided,
however, that the complainants do themselves tender to the
respondent, W. I. Tulin, a good and sufficient deed conveying
the property set forth and described in the complainants'
bill \vith general warranty and the usual English covenants
of title, the deed, a copy of which is in the record of this
suit, marked Exhibit Z, being in the opinion of the Court such
good and sufficient deed, and provided further that the com
plainants do, within a reasonable time, remove, or cause to be
removed, from the rear line of said property, the telephone
pole and wires and apparatus appurtenant thereto alleged to
be an encumbrance upon the said title in the respondent's an
swer.
"It is therefore adjudged, ordered and decreed that the
complainants, or some one for them, do, within forty days
from the entry of this decree, remove, or cause to be removed
from the rear line of said property set forth and described
in the complainants' bill the telegraph pole, wire and appa
ratus appurtenant thereto, and that they do, within the same
period, tender to the said W. I. Tulin the original of the deed
duly executed, a copy whereof is filed as a part of the record
in this cause, marked Exhibit Z, and above referred to, and
that upon the removal by the complainants of the said pole
and upon the tender by the complainants to the respondent
of the said deed duly executed, and upon the tender to the
said respondent by the complainants of the pro-rata portion
of the 1927 City and State taxes, the respondent, "W. I. Tulin,
is hereby ordered to deposit in The Citizens Bank of Norfolk,
Virginia, subject to the credit of this court in the Chancery
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cause herein pending- under the style of Turner M. Johnston
et als. V. Elizabeth Turner Cahill et als., in the sum of two
thousand, two Hundred Fifty Dollars in cash. The said W. I.
Tulin is hereby, allowed fifty days from the entr^ of this de
cree to perform the duties imposed upon him oy the same,
provided that the complainants do perform the duties imposed
upon them herein wdthin forty days herefrom and it is further
ordered that if the said W. I. Tulin do not perform the duties
imposed upon him by this decree within the said period of
fifty days therefrom, he is thereafter to be responsible for the
taxes thereafter accruing upon the said property and for the
interest thereafter accruing upon the said sum of Two Thou
sand, Two Hundred Fifty Dollars.
''It is further adjudged, ordered and decreed that the re
spondent, W. I. Tulin, do pay the costs of this suit; and the
cause is hereby continued on the docket of this court for such
further action as may be necessary."
The deed which the decree of June 23rd required the de
fendant to accept, copy of which is filed with the decree as
Exhibit Z (E. 35), is by the five adult owners, and the two
special commissioners the deed providing, "the said special
commissioners conveying the interest of Jordan A. Pugh,
an infant, in the property hereinafter described". In the
deed the adult owners warrant the title generally; and also
the special commissioners as such attempt to warrant gen
erally the interest of the said infant Jordan A. Pugh, Jr.
Before the institution of the present suit, George J. Pugh
had become of age, Imt Jordan A. Pugh, Jr., is still an infant.
ASSIGNMENTS OF ERROR.
I. The Court erred in overruling the demurrer and holding
that the paper sued on was a contract of sale and purchase,
and not an option.
II. The Court erred in decreeing specific performance of
the alleged contract.
III. The Court erred in requiring the defendant to accept
the deed copy of which is filed with the decree of Juiie 23,
1927, marked Exhibit Z.
IV. The Court erred in decreeing costs against the defend-
ant Tulin.
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V. The Court erred in allomng the complainants additional
time in which to have the telephone pole and its apparatus
removed.
THE ARGUMENT.
1. The paper sued on is an option merely, and is not a con
tract of sale and purchase.
It will be noted from an inspection of the paper sued on,
copied in the statement of facts above that it is in the form
of a letter addressed to Mr. Tulin, and it does not contain
any express words on the part of Tulin to buy. The only
promise contained in the paper is a promise on the part of
Johnston—''I . . agree to sell to Mr. W. I. Tulin"; and the
consideration therefor is not a reciprocal promise on the part
of Tulin, but One Dollar, paid by Tulin. This we maintain
is merely an option as held by the follomng authorities:
/ Starhe v. Bauer Cooperage Co. (C. C. A.), 3 P. (2nd) 214,
/Certiorari denied 267 U. S. 604.
Los Angeles etc. v. Andrew.s (Cal.), 205 Pac. 1085.
Also see Turner v. Hall, 128 Va. 247.
As said by the court in the case of Starke V. Earner Cooper
age Co., 3 F. (2nd) 214, at page 218, in construing a similar
contract, Avhere ''the party of the first part agrees to sell
. . to the party of the second part . ." the contract being
signed by both parties;
''It was an option which contained no words of obligation
by the Bauer Company. The mere fact that a paper in the
language of an option, stating the conditions of the sale,
is signed also by the optionee does not convert it into a bi
lateral contract. The omission of any promise to buy is too
significant to be overlooked."
It is submitted that the decisions of the cases holding that
a reciprocal promise will be implied as the counterpart for an
express promise are based on the gTound that where a paper
is executed as a contract the court^will seek to uphold the pa
per as a contract, and if there is no consideration for the uni
lateral promise other than a reciprocal promise on the part
of the other party, the court will incline to a construction of
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the paper that will infer a reciprocal promise as a valuable
consideration for the express promise in order to make the
paper binding as a contract. That argument has no bearing
on the contract in the case at bar, for the reason that there
is an expressed consideration for the promise on the part of
the paper sued on a valid and binding contract of option,
without the necessity of inferring anything.
Judge Hanckel, in holding that the contract in the case at
bar was a contract of sale and purchase and not an option
(see his memorandum R. 17), based his decision upon the case
of Thonvton v. KeMy, 11 R. I. 498. That case is not in point
for the reason that the paper there sued on concluded with
the following, *^and hereby acknowledge the receipt oi_ten
dollars on account,orabove s^". The presence of thequoted
p"orTlTnrabove is the~15a^is''orThe Rhode Island Court's hold
ing that the contract was a contract of sale and not an option.
There is no such provision in the paper sued on at bar.
In this connection attention is invited to the law that speci
fic performance is not a matter of right, but lies within the
judicial discretion of the Court.
Potvell etc. V. Berry, 91 Va. 568.
Darling v. Cummings, 92 Va. 521.
Pemiyhacker v, Maup'm, 96 Va. 461.
Even if the court be of opinion that an agreement to buy
may be implied from the agreement to sell and that the con
tract should be interpreted as a contract of sale and pur
chase, we still maintain that it is inequitable for the Court
of Equity in the proper exercise of its judicial discretion to
invoke its extraordinary power to decree specific perform
ance. Mr. Tulin is an ignorant Polish Jew unschooled in the
presumptions and constructions of the law. The contract
itself does not carry any express promise on the part of Tulin
to buy. That which might be inferred by the Court on in
terpretation and construction would be entirely unseen and
unimagined by Mr. Tulin. And we submit that Mr. Tulin is
entirely frank in saying that he had no idea, that he had obli
gated himself to buy the property.
2. Even though the contract be considered as a contract
of sale and purchase, equity should not grant specific per
formance for the reason that the contract lacks mutuality of
obligation and remedy.
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^25 K C. L. 234. ''It is frequently stated as a general prin
ciple of equity that a contract will not be specifically en
forced unless it has such mutuality that it may be enforced
by either party, and the language adopted by numerous
courts is to the effect that equity mil grant a decree of spe
cific performance only in cases where there is mutuality of
obligation and remedy."
American ApricuUural Co. v. Kennedy, 103 Va. 17.^ Quot
ing from the opinion of the Court at page 176:
''The general rule of law is, and this seems to be conceded
by the plahitifl" company, that where the consideration for
the promise of one party is the promise of the other party,
there must be absolute mutuality of engagement, so that each
party has the right to hold the other to a positive agreement.
Both parties must be bound or neither is bound. 1 Parsons
on Contracts (7th Ed.) 448-452; Clark on Contracts 165-171;
Southern Ry. Co. v. Wilcox, etc., 98 Va. 222; 35 S. E. 355."
It Avill be noted that the contract purports on its face to be
the obligation of the "Estate of Mrs. M. E. Johnston, De
ceased". The facts show that the estate of Mrs. M. E. John
ston, Deceased, never omied the property nor any interest
therein. Mrs. M. E. Johnston did duringher life time have a
life estate in the ppperty, wliich interest however, expired
with her death, which occurred many years before the exe
cution of the paper sued on. Hence, the contract could not
have been specifically enforced by Tulin against the estate
of M. E. Johnston, mth which it purports to have been made,
for the reason that it never had title. Therefore the contract
can not be specifically enforced against Tulin as held by the
case of American Agricultural Co. v. Kemiedy {supra), and
the other authorities hereafter sot forth.
Turner M. Johnston testified that the "Estate of Mrs. M.
E. Johnston, Deceased", referred to the then indi\ddual own
ers of the property. We maintain that such evidence can
not be considered for the reason that it contradicts the writ
ten contract. But even if the contract mav be considered as
between the then owers and Tnlin, it sti'll lacks mutuality,
pe owners are alleged to he Turner M. Johnston, Elizabeth
Turner Oahill, Ehzabeth Carter Hull, George J. Pugh and
Jordan A. I ugh, Jr., the interest of the last named two be-
mg subject to the curtesy rights of their father, Jordan A.
Pugh. George J. Pugh and .Tordan A. Pugh, Jr., at the time
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of the execution of the paper sued on were infants; and the
last named is still an infant. It is obvious tliat Tulin could
not enforce tlie contract against the infant. Therefore
neither can the infant and his co-owners enforce it speficiclly
against Tulin.
Williston on Contracts, Section 1438:
''An infant is not allowed to enforce a contract specifically
because it is said the contract lacks mutuality.''
Clark on Contracts, p. 203:
''A court of eqnit>% however, Avill not gi-ant an infant speci
fic performance of a contract by an adult.''
25E. C. L. 234:
"By reason of the doctrine of mutuality an executory con
tract containing mutual covenants which is not enforceable
as regards one of the parties because of infancy, coverture,
or other disability will not be enforced in equity against the
other party. Hence, it is a general rule that where a married
woman does not have capacity to bind herself to the perform
ance of an executorj^ contract, the party assuming to con
tract with her is not, in equity, obliged to perform such con
tract on his part. Similarly an infant cannot sustain a suit
for the specific performance of a contract because the remedy
is -not mutual."
Flight V. Bolland, 4 Rnss 298; 6 Eng. Rule Cas. 693 and
note.
Ten Eyck v. Mannhu}. 52 N. J. Eq. 47; 27 Atl. 900.
Moore V. Fitz Raiulolph, 6 Leigh 175; 29 Am. Dec. 208.
Hoover v. Calhoun, 16 Gratt. 109.
Chilhotvie Iron Co. v. Gardiner, 79 Va. 305.
Cheatham v. Cheafham., 81 Va. 395.
Ford v. Enker, 86 Va. 75; 9 S. E. 500.
Shenandoah etc. Co. v. Dunlop, 86 Va. 346; 10 S. E. 239.
Edielial Bnllion Co. v. Columbia Gold Mining Co., 87 Va.
641.
Grayhill v. Brugli, 89 Va. 895.
Wood V. Dickey, 90 Va. 160.
Hissdm Parrisli,'41 W. Va. 686; 24 S. E. 600.
American Agricultural Co. v. Kennedy, 103 Va. 171.
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3. The Court erred in granting specific performance against
Tulin for the reason that he can not get that for which he is
alleged to have contracted for, namely, a general warranty
deed from all the o^sners.
If the contract sued on is a binding contract of sale and
purchase, then the alleged purchaser has contracted for a
general warranty deed from all the owners, and cannot be
compelled to take less; and since the infant can not convey
his undivided interest by general warranty the contract can
not be specifically enforced. Attention is invited to the fact
that in the bill of complaint in the present suit, the complain
ants' sole claim is for a specific performance of the alleged
contract. They rest their claim solely on the contract, and
do not claim any rights other than those arising directly out
of the paper sued on. They do not claim that Tulin is a pur
chaser at a judicial sale; and as a matter of law they could
not claim otherwise. McAllister v. Harman, 101 Va. 17.
Irrespective of the condition of the title, when a purchaser
enters into a contract for the purchase of real estate he is en
titled by ^artue of his contract to a general warranty deed
from all the owners.
Ford V. Street, 129 Va. 437.
Goddin v. Vauglian, 14 Gratt. 102.
Ruoher v. Lotvther, 6 Leigh 259.
Adkins v. Edwards, 83 Va. 300.
Quoting from the opinion of the Court delivered by Judge
Prentis in Ford v. Street (supra)^ at page 4(?)45:
"It is also urged that the court erred in requiring the ven
dor to convey the property with Greneral Warranty. It is
only necessary t_o say to this that the eases of Rucker v. Lcna-
ther, 6 Leigh 259, and Goddin v. Vaughan, 14 Gratt. 117,
must be regarded as a conclusive refutation of this conten
tion, for the accepted rule is that upon an agreement for the
.sale of land the vendor must be considered as contracting for
a General Warranty deed unless the contrary is clearly
shown. In this case the contract requires the vendor to exe
cute and deliver a good and sufficient deed of conveyance, and
the trial court did not err in construing this to require the
vendor to convey by deed with General Warranty."
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Quoting fom the opinion of the court in GodcUn v. Vaughan,
14 Grratt. 102, at page 117:
''It may not be questioned that where a sale of real estate
is made in the ordinary mode and in general terms without
a.ny stipulation as to the character of the title which the
purchaser is to get, he is entitled to demand that a clear
title shall be made, and that it shall be assured to him by deed
witli covenants of General AVarranty. And this rule holds
good equally where the sale is made at public auction as where
it is concluded by private negotiation."
And again at page 124:
''I have said that a party who purchases real estate in the
usual way mthout any stipulation as to title is entitled to de
mand covenants of General Warranty."
The opinion of the Court then proceeds to point out an ex
ception to the general rule that the purchaser is entitled to
a covenant of General Warranty in the following words, con
tinuing from the end of the first quotation above at page 117:
"In either case however, where the sale is of such a char
acter and under such circumstances as fully and suflBciently
to make known to the purchaser the exact nature of the title
which lie is to expect, he can of course only demand such title
as was in contemplation of the parties when the sale was
made. As in the case of a sale by an executor, avowedly as
such, under the provisions of a will, or by a sheriff or com
missioner under the order of a court and other cases of like
kind."
The above mentioned exception can have no application
to tlie case at bar for the reason that the alleged sale was
not (in the words of the court above set forth) ''of such
character and under such circumstances as fully and suffi
ciently to make known to the purchaser the exact nature of
the title which he is to expect". There is not a particle of
evidence in the case to show that Tulin was informed of the
state of the title, or knew that there were infants who owned
undivided interests, or that he was expected to take title from
special commissioners of the court. On the contrary, Mr.
Tulin testified that he did not know that there were infants
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interested and did not know that he was expected to take title
from special commissioners (R. 145).
The alleged contract sued on in between "W. I. Tulin and
Turner M. Johnston as Agent for the Estate of Mrs. M. E.
Johnston, Deceased'And both the bill of complaint and the
evidence of Mr. Johnston show that the appellation ''Estate
of Mrs. M. E. Johnston, Deceased", was used to designate the
collective individual owners of the property. The evidence
shows that there has never been any qualification on the Es
tate of Mrs. M. E. Johnston, and that the Estate of Mrs. M.
E. Johnston considered as an entity in itself does not exist,
and has never had an interest in the property. Therefore,
according to the claim of the complainants the contract was
bet^yeen W. I. Tulin and Turner M. Johnston as agent for
the individual owners of the jDroperty. And under the terms
thereof Tulin has agreed to accept title only by general war
ranty deed from all the owners. Mr. Johnston can not com
ply with his contract, and we submit that the suit should be
dismissed.
The case of Rucker v. Loivther, 6 Leigh 259, is directly in
point on this proposition. By the terms of the agreement
between Rucker and Lowther attorney for Cochran, Lowther
(in the words of the agi'eement) "according to a power of
attorney given him by Cochran" agreed to sell and convey to
E-ucker a certain parcel of land. Rucker was put into pos
session immediatly and afterwards paid the whole purchase
money. And then Lowther tendered Rucker a deed exe
cuted by Lowther as attorney for Cochran with Special War
ranty against Cochran and his heirs, and brought suit for the
return of his money. Held that he was entitled to recover.
Tucker, P., in delivering the opinion of the court, said at
page 269:
"It was admitted in the argaiment, and rightly I think that
upon an agreement for the sale of lands, the vendor is to be
considered as contracting for a General Warranty, unless the
contrary is expressly provided. If wo confine ourselves,
therefore, to the contract in this case, it is very clear, that a
General Warranty was contracted for, unless it could be
shown that the power of attorney referred to, confined the
attorney in fact to a Special Warranty of title, and that it
was either shown to the appellant (purchaser) at the time of
the contract, or its contents fairly and trulv stated. This
power of attorney never has been produced. Its contents
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never have been proved, nor indeed has a foundation been laid
for such proof, by showing that it has be.en lost or mislaid.
The appellee, however, introduced two witnesses to prove
that it was agreed between Eucker and himself, that he was
only to make a deed with Special Warranty. But if
the contract is to be interpreted as binding Low-
ther to a General Warranty this parol testimony is in
direct conflict with the written article, and is therefore inad
missible. I am therefore of opinion that the decree is erron
eous in dissolving the injunction, Lowther having failed to
comply with his contract, by procuring a deed mth General
Warranty from Cochran." •
The Court below in meeting with this objection on the part
of Tulin refused to require Tulin to take title solely from
the Special Commissioners, but by the decree appealed from
allowed the adult oAvners of moieties to unite in the deed with
general warranties on their part, and the special commission
ers also being willing to give a general warranty as to the in
terest of the infant required Mr. Tulin to take title thereby.
We presume that it is not claimed that the general warranty
on the part of the special commissioner is anything but a per
sonal obligation on the part of the commissioners, if anything.
Certainly their warranty can not take any rights away from
the infant. The decree entered in the suit of Jolinston v. Cd-
hill (authority for the conveyance as to the infant) required
special commissioners to convey only by special warrranty.
There is no evidence that the adult owners of moieties or the
special commissioners are solvent; nor is there any assur
ance that any of them will be solvent when the infant becomes
of age.
But our objection goes deeper than that. Under the above
mentioned authorities if Tulin has agreed to purchase he has
agreed only to a general warranty deed from all the owners;
and since that can not be furnished he can not be compelled
to take title. The Court can not make a new contract for
him, nor compell him to accept less than he has contracted
for. It is not for the Court to act in the capacity of sales
man by saying that although you can not get what you have
contracted for, something else is ''just as good".
In the case of Goddin v. Vaii,glian (supra), it appeared that
Vaughan and Mason were joint owners of a piece of property.
They entered into a contract by which it was agreed that
eithk- party might at his option require the whole property
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to be sold. Subsequently Vaughan died and his interest de
scended to his children, one being of age and the others in
fants. Later Mason required the property to be sold at auc
tion under the contract, wliich was done, Goddin becoming the
purchaser. At the time of the purchase Goddin did not know
that infants were interested in the property. Thereafter suit
was instituted, to which Goddin was made a party, to confirm
the sale to Goddin, the bill setting up the facts as to the title
to moieties being in the infants, Goddin thereupon receiving
notice of the condition of the title. Goddin then answered
the bill, admitting the purchase and his willingness to take
title through the court as to the infants, as he had no dif
ficulty with Mason as to his moiety, waiving his right to object on the ground that he could not get what he had con
tracted for, namely, a general warranty deed from all the
owners. Decree was entered confirming the sale; and on a
rule against Goddin for failure to pay the purchase price the
defense was then set up for the first time that he had con
tracted for a General Warranty from all the owners. The
Court, after holding that Goddin had contracted for a general
warranty deed from all the owners and could not have been
compelled to take title because of the infants' ownership,
proceeds, p. 118:
"Now if at this point (obtaining knowledge of the true con
dition of the title) the appellant (purchaser) had refused to
proceed further with the contract because the title which he
was to receive was not such as he had contracted for, he
might have been well justified in doing so, and the court of
Chancery would in vain have been appealed to to compel
him to specific performance. But he did not adopt this
course. On the contrary, immediately after the sale and
before a single step had been taken to complete the purchase,
being informed by the auctioneer in whom the title was vested
and how and where the title to the moiety of Vaughan's heirs
was to be obtained, he expressed no dissatisfaction, but with
this knowledge of the state of the title, plainly manifested
his intention to go on with his purchase, content to take a
conveyance from Mason for his moiety, and to look to the
Court of Chancery for the title to that of Vaughan's heirs."
Accordingly the court held that the purchaser would have
to take title through the Court, and had waived his rights
under his contract. There is no claim in the case at bar of
any waiver of his rights on the part of Tulin. Mr. Tulin was
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not a party to the first suit {Johnston v. Cahill), and has
consistently refused to take title from the beginning. It is
therefore manifest that Mr. Tulin should not be required to
take title for the reason that he has not contracted to take title
through the court as to the interest of the infant, and he ob
jects thereto.
4. If the suit of Johnston v. Cahill is considered as a parti
tion suit, the complainants have waived their rights under
the Tulin contract, and are estopped to require specific per
formance of the contract.
It will be noted that the only method devised to pass title
of the infant is through the first suit of Jolmston v. Cahill,
the record of which is in evidence in the case at bar. In the
case at bar the Court, while refusing to require the purchaser
to take title to the adult owned moieties through the said suit
of Johnston v. Cahill, does, by the decree of June 23rd from
which this appeal is taken, require liim to take title to the in
fant's interest through the Johnston v. Cahill suit. It will
therefore be necessary'- to examine the record in the Johnston
v. Cahill case (E-. 50-76) to ascertain whether the Court was
justified in the case at bar in requiring Tulin to take title
to the infant's interest through the Johmton v. Cahill suit.
Attention is invited to the fact that the complainants in
this suit at bar are suing solely upon the written contract
between Turner j\I. Johnston and his co-owners on the one
hand and Tulin on the other. The complainants claim that
by that contract Tulin purchased the property. If so, the
equitable title to the property as far as the interests of the
adults were concerned passed to Tulin. After the execution
of the contract by which the complainants claim that the
title passed to Tulin, without notice to Tulin and without
making Tulin a party to the suit, Johnston brought suit un
der the style of Johnston et al v. Cahill et als.
Can the suit of Johnston v. Cahill be considered as a parti
tion suit, and if so, what is its effect upon the contract with
Tnlin I It is not questioned that aside from the Tulin con
tract Johnston had a right to have the property partitioned.
But did he have a right to hold Tulin to the contract and at
the same time ask the Court to partition the property between
the vendors? If he asks for partition among the vendors
he waives the contract of sale and releases the purchaser.
This must necessarily be so from the nature of a partition suit
to which the purchaser is not a party. Independently of the
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modem statutes the court could partition only in kind. Minor
on Eeal Property, Section 963. It is only by virtue of the
statute that a sale may take place at all; and the statute per
mits it only ''when it shall appear to the satisfaction of the
court that partition of the entire subject, or of any distinct
or independent part thereof, cannot be conveniently made
to advantage", Michie^s Code, Section 5281. The statute
does not change the nature of a partition suit. It is still a
suit to divide the property among the owers, and not a
suit to confirm a sale. Therefore if the suit of Johnston v.
Cahill is to be considered as a suit for partition, then by in
stituting and prosecuting that suit the parties have waived
and disavowed the contract mth Tulin.
5. Good title to the interest of Jordan A. Pugh, Jr. (infant),
can not pass under the suit of Johnston v. Cahill.
The complainants in the suit at bar realized this position as
outlined above, and to avoid the effect thereof, alleged in
their bill of complaint in the case at bar that the Johnston v,
Cahill suit was a suit to sell the land in the followins: words
(Bill--Par. 4—R. 2):
''Your complainants further show that in pursuance of the
terms of said contract a necessary suit in Chancery was in
stituted in this Court on November 20th, 1926, under the style
of Turner M. Johnston and others v. Elizabeth Turner Cahill
and others, setting forth the said contract, and seeking to
have a sale of the said property to W. I. Tulin at the price
mentioned in the decree."
In other words, the complainants allege in the bill at bar
that i\iQ Johnston v. Cahill suit was a suit to sell infant's
land, and not a suit for partition. Such seems to have been
the claim of the complainants throughout the suit at bar,
and seems to have been adopted by the court as is clear when
we consider the decree of June 23rd. and the deed which
that decree requires Tulin to accept. By that deed (Exhibit
Z; R. 35) the special commissioners convey only the interest
of the infant, andnot thewhole title. Quoting from the deed:
''the said special commissioners conveying the interest of
Jordan A. Pugh, an infant, in the property hereinafter de
scribed"; and again: "and the court by said decree or
dered and directed John B. Jenkins, Jr., and J. Hume Taylor,
Special Commissioners, to join in Avith the adult parties in
the said cause, a deed com^eying Avith special warranty unto
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the said W. I. Tulin the interest of Jordan A. Pugh, Jr., an
infant, in and to the property hereinafter described". It
is manifest that in a partition suit the court has no authority
to order, and the special connnissioners have no right to
convey the undivided interest of only one of the co-owners,
parties to the suit. In a partition suit the court can order in
a proper case and the special commissioners can convey in
accordance therewith nothing less than the entire title of all
the parties to the portion to be sold. An attempted convey
ance of the undivided interest of only one co-owner, he be
ing an infant, is null and void.
Therefore the proposed deed can not be upheld on the
theory that the Johnston v. Cahill suit was for partition; and
since there was an infant interested in the property (he still
being an infant), the proposed deed can be upheld only on the
theory that the Johnston v. Cahill suit was a suit to sell in
fant's land under Chapter 217, Code of Vir^nia. That the
suit of Johnston v. Cahill does not comply with the jurisdic-
tioiial requisites for such a suit is obvious by inspection of
the record which is in evidence in this case. Therefore it is
obvious that any title acquired under the Johnston v. Cahill
suit will not be good as against the infant. Yet by decree of
June 23rd in the present suit, the court requires Tulin to
take title as to the interest of the infant Jordan A. Pugh,
Jr., from the special commissioners under the aforesaid
Johnston v. Cahill suit. We maintain that the title as far as
concerns the interest of the infant is not good, and the suit
should be dismissed. See Roberts v. Edwards, 141' Va. 338.
The deed of the special commissioners is not good as
against the infant on the further ground that the answer of
the guardian ad litem in proper person in the Johnston v.
Cahill suit is not under oath; and neither of the infants,
although over fourteen years of age, answered the bill in
proper person.
Code of Virginia, Section 5337.
Cooper V. Eephurn, 15 Gratt. 551.
Gee V. McCormick, 142 Va. 173.
6. The contract should be declared null and void unen
forceable because of mutual mistake of fact and failure of
consideration.
Mr. Tulin testified that Mr. Johnston represented to him
that the property had a frontage of 25 feet on Fenchurch
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Street, and that he relied on such representations, which rep
resentations proved to be untrue, title being shoAvn only to 21
feet 4% inches. Mr. Tulin also testified that less than 25
feet would not be serviceable to him. Under such circum
stances there was a mutual mistake of fact and a failure of
consideration which will avoid the contract.
Va. Iron etc. Co. v. Graham, 124 Va. 692.
Logwood v. Holland, 131 Va. 186.
Robinson v. SJiepard, 137 Va. 687.
7. The Court erred in decreeing costs against the defend
ant.
Up to the time of the argument of the case on the merits
the only deed ever tendered to the defendant was the special
warranty deed of the special commissioners, which the court
correctly held that Tulin did not have to accept; also the court
held that the existence of the pole and apparatus constituted
an encumbrance upon the property within the meaning of the
contract which required that the property be delivered free
of all incumbrances, and that Mr. Tulin did not have to ac
cept the property until the pole, etc., were removed. Having
therefore held that the complainants had not performed
their contract, and that Tulin had been .justified in refusing
title to that point, the court erred in awarding costs against
Tulin.
Petitioner prays that an appeal may be awarded, that the
said decree and errors may be reviewed and reversed, and
that final decree may be rendered in favor of the petitioner,
and that such other and further relief may be granted as
may be adapted to the nature of the case.
W. T. TULIN,
By RIXEY & EIXEY, Counsel.
I, John S. Rixey, an attorney-at-Law, practising in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion sufiicient matter of error appears in the record and
decision accompanying the foregoing petition to make it
proper for the same to be reviewed by this Court.
JOHN S. EIXEY.
Received Nov. 28, 1927.
J. F. W.
An appeal allowed. Bond $500.00. January 17, 1928.
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VIEGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on Thursday, the 23rd day of
June, in the year 1927.
Be It Remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Norfolk, at the, Rules
held for said Court on the third Monday in February, 1927,
came the Complainants, Turner M. Johnston, Elizabeth Tur
ner Cahill, Elizabeth Carter Hull, Jordan A. Pugh, and
George J. Pugh, and filed their Bill of Complaint against the
Defendants, W. I. Tulin and Jordan A. Pugh, Jr., the last
named being an infant under the age of twenty-one years,
in the following words:
To The Honorable Allan R. Hanckel, Judge of said Court:
The bill of your complainants, Turner M. Johnston, Eliza
beth Turner Cahill, Elizabeth Carter Hull, Jordan A. Pugh,
and George J. Pugh respectfully shows unto Your Honor:
(1) That the said complainants, along with Jordan A.
Pugh, Jr., the infant respondent in this cause, are tenants in
common of a certain parcel of land situated on the east side
of Fenchurch Street in the City of Norfolk, Va., more par
ticularly hereinafter described, which they acquired by will
and descent from their ancestors;
(2) That Turner M. Johnston, one of your complainants,
acting on behalf of himself and the other owners of the title
to the property hereinafter described, entered into
page 2 j- a contract with a certain W. I. Tulin, named as
respondent herein, whereby your complainant, Tur
ner M. Johnston, acting on behalf of himself and the other
owners of said property, agreed to sell to the said respond
ent, W. I. Tulin, and the said W. I. Tulin agreed to purchase
from your complainants a certain tract of land situated on
the west east side of Fenchurch Street in the City of Norfolk,
Va., more particularly hereinafter described, a duplicate
original of which contract, signed by both parties, being here
with filed, marked ''Exhibit 1", and prayed to be taken as a
part of this bill;
(3) That by the terms of said contract the respondent, W.
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I. Tulin, obligated himself to pay the sum of Twenty-two
Hundred and Fifty Dollars ($2,250) in cash on the delivery
to him of a good and sufficient deed for the said property.
All of which is fully set forth by reference to said contract
hereinbefore filed.
1
j (4) Your complainants further show that in pursuance of
the terms of said contract a necessary suit in chancery was in
stituted in this court on November 20th, 1926, under the style
of "Turner M. Johnston and others vs. EUzaheth Turnei\
Cahill and others", setting forth the said contract and seeking
to have a sale of the said property to W. I. Tulin at the price
mentioned in the decree; that this Honorable Court in said
suit on the 13th day of December, 1926, accepted the said
offer of W. I. Tulin to purchase the said property at the price
mentioned and directed John B. Jenkins, Jr., and J.
page 3 }• Hume Taj'lor, Special Commissioners, to execute
and deliver to the said W. I. Tulin a deed conveying
the following described property, to-wit:
That certain lot of land situated in the City of Norfolk,
Virginia, and shown on a plat entitled "Physical Survey of
M. E. Johnston Estate, made by Dept. of Public Works, Nov.
6, 1926", and, according to the measurements, as shown on
said plat, bounded and described as follows:
B^eginning at a point on the west side of Fenchnrch Street
distant twenty-nine and fourteen hundredths (29.14) feet
north of the northwest intersection of Fenchurch and Cove
Streets, and from suchpoint of begimiing running northward
ly and along the west side of Fenchurch Street twenty-two and
eighty-five hundredths (22.85) feet to a point in the dividing
line between the property belonging to the Johnston Estate
and that adjoing it on the north belonging to Dora McF.
Fulford, which Jine is marked by a fence; thence in a gen
eral westwardly direction, along the line of the fence as shown
on said plat, a distance of fifty (50) feet, more or less, to the
western side of a double frame tenement partly on the line
of the property here described and that adjoining it on the
north belonging to Fulford; thence continuing in the
page 4 [• same general direction, along a line runing through
the center of said house and designated on said plat
as "line apeed onby Johnston and Fulford", to the northern
1 side of said house; thence continuing in the same direction,
Lalong said line, a distance of sixteen and twenty-four hun-
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dredths (16.24) feet along the northen line of a shed, or out
house; thence continuing in the same direction and along said
line, forty-four and sixty-five hundredths (44.65) feet; thence
in a general southwardly direction a distance of twenty-four
and twenty-six hundredths (24.26) feet to the northwest cor
ner of the property belonging to W. I. Tulin; thence east-
wardly and along the northern line of Tulin's property a
distance of forty-eight and sixty-nine hundredths (48.69) feet
to the northeast corner of the Tulin property; thence in a
southerly direction and along the eastern line of Tulin's prop
erty a distance of five and thirty-three hundredths (5.33)
feet; and thence eastwardly and along the northern line of
property belonging to A. F. Caffey, sho^sTi on said plat, a dis
tance of one hundred and twenty-hundredths (100.20) feet to
the point of beginning; to the said "W. I. Tulin when and after
the said W. 1. Tulin should have deposited in the Citizens
Bank of Norfolk, Va., subject to the credit of the
page 5 }• Coui*t in said cause, the said sum of $2,250.
(5) Your complainants further show that upon the en
try of said decree the said Special Commissioners did execute
a deed conveying the above described property Avith special
warranty of title unto the said W. I. Tulin, and that the said
deed, properly executed, was tendered to the said W. I. Tulin
on December 31,1926, and the said W. I. Tulin was requested
to deposit the said sum of $2,250 to the credit of the Court in
said cause in accordance "v^ith the terms of said decree.
Whereupon, the said W. I. Tulin definitely refused to comply
\\nth the terms of the said decree. The said deed in ques
tion is hereA\dth filed, marked ''Exhibit 2", and prayed to be
taken as a party hereof.
(6) Your complainants hereby aver their willingness and
ability to make proper conveyance of the said premises to the
said respondent W. I. Tulin, -with perfect legal title, as soon
as the said purchase money had been paid to The Citizens
Bank of Norfolk, Virginia, in accordance with said decree of
Dec. 13, 1926.
(7) In consideration of the premises and forasmuch as
your complainants are without remedy save in a court of
equity, where matters of this kind are alone properly cogniza
ble, your complainants ^oray;
(a) That the said W. I. Tulin be made a party respond-
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ent to this bill and be required to answer the same, but not
under oath, answer under oath being hereby ex-
page 6 j- pressly waived:
(b) That a guardian ad litem be appointed to defend the
interests of the infant respondent, Jordan A. Pugh, Jr., in
this cause;
(c) That a decree be entered against the said respondent,
W. I. Tulin, requiring him, mthin such time as the Court
may order, to pay to The Citizens Bank of Norfolk, Va., the
said purchase money with interest thereon from such time
as the Court may think proper in accordance with the said
decree of December 13th, 1926; and that the said deed in
question be delivered to the said W. I. Tulin upon the pay
ment of the said purchase money as above set forth; and that
in default of the said payment by the said W. I. Tulin the
said premises may be sold under proper orders and decrees
of this Court, and that the proceeds, or so much thereof as
may be necessary, may be paid into this court in the said
chancery cause of Turner M. Johnston a/iid others vs. Eliza-
hetli Turner Cahill and others to be distributed subject to
the order of the Court in said cause; and tha.t a judgmentmay
be rendered in this cause against the said W. I. Tulin for
the difference between the price at which tlie property may
be sold by order of this Court and the price agreed to be paid
for the said property by the said W. I. Tulin in his said con
tract of November 3rd, 1926, plus interest thereon from such
date as the Court may think proper;
page 1 \ (d) That all such other orders as niay be proper
may be entered in this cause and that such further
relief, both general andspecial, may be granted into your com
plainants as the nature of their case may require and to equity
may seem meet.




JORDAN A. PUGH, and
GEORGE J. PUGH,
By JOHN B. JENKINS, Jr.,
J. HUME TAYLOR, Counsel,
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The following is Exhibit filed mth the foregoing Bill
of Complaint and prayed to be taken and read as a part
thereof:
November 3, 1926
Mr. W. I. Tiilin,
Norfolk, Va.
For and in consideration of $1.00. in hand received from
W. I. Tulin, I, Turner M. Johnston, as Agent for the Estate
of Mrs. M. E. Johnston, Decreased, hereby agTee to sell to
Mr. W. I. Tulin the property known as number 203
page 8 [• Fenchurch Street, for the sum of $2,250, to be
paid in cash on delivery to Mr. Tulin of a good and
sufficient deed to said property.
Tliis property to be delivered free from all imcumhrcmces.
TURNER M. JOHNSTON, Agent.
WILLIAM I. TULIN.
The following is Exhibit #2 filed with the foregoing Bill of
Complaint and prayed to be taken and read as a part thereof:
THIS DEED, Made this 13th day of December in the year
1926, between John B. Jenkins, Jr., and .1. Hume Taylor,
Special Commissioners, in the chancery suit of Turner M.
Jolimsfon et al. vs. Elizaheth Turner Caliill et als., parties of
the first part, who by this deed convey the combined interests
in the property hereinafter described of Turner M. John
ston, H. B. E. Johnston, Elizabeth Turner Oahill, John
Oahill, Elizabeth Carter Hull, Jordan A. Pugh, George J.
Pugh, and Jordan A. Pugh, Jr., and W. I. Tulin, party of the
second, part,
WITNESSETH THAT:
WHEREAS, By decree of the Circuit Court of the City of
Norfolk, Virginia, pronounced this day, the same being the
13th day of December in the year 1926, in the chancery suit
therein depending of Turner M. Johnston et al. vs. Elizabeth
Turner Cahill et als., the said suit having been
page 9} brought to partition certain property belonging
to the Estate of Mary Elizabeth Johnston, deceased,
the parties to this suit being all of those directly or contin
gently interested in the said estate, the Court appointed, em-
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powered, and directed John B. Jenkins, Jr., and J. Hume
Taylor, who were appointed special commissioners for that
purpose, to execute and deliver a deed with specil warranty-
conveying to the said W. I. Tulin the property hereinafter
described when and after the said W. I. Tulin shall have de
posited in The Citizens Bank of Norfolk, Virginia, subject to
the credit of the Court in this cause, the sum of Twenty-two
Hundred and Fifty Dollars ($2,250); and
WHEREAS the said W. I. Tulin has complied with the
terms of the said decree in those particulars;
NOW, THEREFORE, in consideration of the premises
and of the performance by the said W. I. Tulin of the terms
of the said decree, the said John B. Jenkins, Jr., and J. Hume
Taylor, Special Commissioners, do grant and convey with
special warranty to the said W. I. Tulin the following prop
erty, to-wit:
That certain lot of land situated in the city of Norfolk,
Virginia, and shown on a plat entitled ''Physical Survey of
M. E. Johnston Estate, made by Dept. of Public Works, Nov.
6, 1926",. and, according to the measurements as shown on
said plat, bounded and described as follows:
page 10 }• Beginning at a point on the west side of Fen-
church Street distant twenty-nine and fourteen
hundredths (29.14) feet north of the northwest intersection
of Fenchurch and Cove Streets, and from such point of be
ginning running northwardly and along the west side of Fen
church Street twenty-two and eighty-five hundredths (22.85)
feet to a point in the dividing line between the property be
longing to the Johnston Estate and that adjoining it on the
north belonging to Dora McF. Fulford, which line is marked
by a fence; thence in a general westwardly direction, along
the line of the fence as shown on said plat, a distance of fifty
(50) feet, more or less, to the western side of a double frame
tenement partly on the line of the property here described
and that adjoining it on the north belon^ng to Fulford;
thence continuing in the same general direction along a line
running through the center of said house and desig
nated on said plat as "line agreed on by Johnston and Ful
ford", to the northern side of said house; thence continuing
in the same direction, along said line, a distance of sixteen
and twenty-four hundredths (16.24) feet along the northern
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line of a shed, or outhouse; thence continuing in the same
direction and along said line, forty-four and sixty-five hun-
dredths (44.65) feet; thence in a general south-
page 11 [" wardly a distance of twenty-four and twenty-six
hundredtlis (24.26) feet to the northwest corner of
the property belonging to W. I. Tulin; thence westwardly and
along the northern line of Tulin's property a distance of
forty-eight and sixty-nine hundredths (48.69) feet to the
northeast corner of tlie Tulin property; thence in a southerly
direction and along the eastern line of Tulin's property a dis
tance of five and thirty-three hundredths (5.33) feet; and
thence eastwardly and along the northern line of property
belonging to A. F. Caffey, shown on said plat, a distance of
one hundred and twenty-hundredths (100.20) feet to the poini
of beginning.
WITNESS the following signatures and seals:
JOHN B. JENKINS, Jr., (Seal)
J. HUME TAYLOR, (Seal)
Special Commissioners.
Corporation of the City of Norfolk, to-wit:
I, CHAS. E. JENKINS, a notary public in and for the
corporation aforesaid in the State of Virginia, whose com
mission expires on the 3rd day of December, 1930, do certify
that John B. Jenkins, Jr., and J. Hume Taylor, Special Com
missioners, whose names are signed as such to the foregoing
writing, have acknowledged the same before 'me in my cor
poration aforesaid.




AVhereupon the defendants being duly summoned, and fail
ing to appear and plead, answer or demur, a decree nisi was
entered as to the adult defendant.
And at another day, to-wit: In the Circuit Court afore
said, on the 21st day of February, 1927:
Upon motion of the complainants made this day, Richard
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"W. Euffin, a discreet and competent attorney at law practic
ing at the bar of this court, is hereby appointed guardian
ad litem to defend the interests of Jordan A. Pugh, Jr., the
infant respondent in this cause.
And thereupon came the said Eichard W. Ruffin, Guardian
ad Litem of the said Jordan A. Pugh, Jr., and asked leave to
file the answer of the infant respondent by the said guardian
ad litem and the answer of the said guardian ad litem, which
leave is accordingly granted and the said answers are accord
ingly filed.
The following is the answer filed by leave of the foregoing
decree:
ANSWER OP RICHARD W. RUPPIN, GUARDIAN AD
LITEM OP JORDAN A. PUGH, JR., AND THE
ANSWER OP THE SAID JORDAN A. PUGH,
JR., BY THE SAID RICHARD W.
page 13 \ RUPPIN, GUARDIAN AD LITEM,
ETC.
Por answer to the said bill the said Guadrian ad Litem an
swers and says that he is ignorant of the matters set forth
in said bill and does not know whether the interests of the
said infant respondent will be promoted by the sale of the
said property to W. I. Tulin, as prayed for in said bill; and the
said infant, being of tender years, answers and says that he
knowti nothing of the matters prayed for in said bill and com
mits his interests to the protection of this Honorable Court.
And now, having fully answered, they pray to be hence
dismissed.
RICHARD W. RUPPIN,
Guardian ad Litem. of Jordan A. Pugh, Jr.
JORDAN A. PUGH, Jr.,
By RICHARD W. RUPPIN,
Guardian ad Litem.
And at another day, to-with: In the Clerk' Office aforesaid,
at the Rules held for said Court on the First Monday in
March 1927, the said adult defendant still failing to appear,
the Bill was takenfor confessed as to him and set for hearing,
and also set for hearing on the bill and answer as to said in
fant defendant.
page 14 ]• And at another day, to-wit: In the Circuit Court
aforesaid on the 14th day of March, 1927:
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This day came the defendant, W. I. Tulin by his attorney,
and tendered and asked leave to file his demurrer to the Bill;
Wherefore on motion of the defendant, the rule taking the
Bill for confessed as to W. I. Tulin is set aside, and leave is
granted the defendant, W. I. Tulin, to file his demurrer, "which
is accordingly done.
The following is the Defendant, Tulin's Demurrer filed by
leave of the foregoing decree:
The demurrer of W. I. Tulin, defendant, to the Bill of
Complaint of Turner M. Johnston and others exhibited
against the said W. I. Tulin and others in the Circuit Court
of the City of Norfolk .
This defendant "VV. I. Tulin, says that the Bill of Complaint
filed in this cause is not sufficient in law, and especially in
that;
(1) That the said W. I. Tulin has never entered into a
contract with Turner M. Johnston or any one else agreeing
to purchase the property in the Bill mentioned; and has
never submitted an offer to the Court for said property; That
the papers filed with the Bill of Complaint as Ex-
page 15I hibit 1 Avas never intended to be and was never
anything but an option, giving the said W. I. Tulin
the option to purchase the property therein mentioned, with
out any obligation on the part of the said W. I. Tulin to ex
ercise said option, and which option the said "W. I. Tulin has
never exercised. That said paper is not a contract obligating
the said W. I. Tulin to purchase or pay for the proprety, and
is not an offer to the court.
(2) That the complainants have mistaken their remedy,
and a suit for specific performance will not lie. The Com
plainants have a plain adequate and complete remedy at law.
W. I. TULIN,
By Counsel.
EIXEY & EIXEY, p. d.
And at another day, to-wit: In the Circuit Court afore
said, on the 18th day of April, 1927:
This cause came on this day to be heard upon the bill of
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complaint filed herein at the Second February Eules, 1927,
upon the answer of Eichard W. Eufl&n, Guardian ad Litem of
Jordan A. Pugh, Jr., and the answer of Jordan A. Pugh, Jr.,
by the said Eichard W. Euffiii, his guardian ad litem, filed by
leave of court on February 21,1927, upon the demurrer to the
said Bill of Complaint filed herein by W. I. Tulin by leave of
Court on March 14th, 1927, and was argued by counsel.
page 16 [ On consideration whereof the Court, being of
the opinion for reasons set forth in the writing
filed herewith that the grounds of demurrer are not well
taken, doth overrule the same, and it is-hereby ordered that
the cause do proceed' to which action of the Court in overrul
ing the demurrer the defendant, W. I. Tulin duly objected.
And the defendant, W. I. Tulin asked leave to answer the said
bill of complaint, which leave is accordingly granted.
The following is the Opinion of the Court filed with the
foregoing decree and referred to therein:
This is a bill in chancery praying for specific performance
of an agreement signed by the complainant, Turner M. John
ston and by respondent, William I. Tulin.
A demurrer has been interposed claiming that the said
agreement is not a contract of sale but only an option to sell.
The agreement is as follows:
''For and in consideration of $1.00 * * * received from
"W. I. Tulin, I, Turner M. Johnston * ^ * hereby agree to
sell to Mr. W. I. Tulin the property * ^ * 203 Fenchurch St,
for the sum of $2,250—to be paid * * * on delivery to Mr.
Tulin * * ^ ^ deed to said property. *«***«•
TURNEE M. JOHNSTON Agent,
WILLIAM I. TULIN,»'
page 17 !- Is this a contract or an option? Mutuality of
agreement is of course necessary to constitute a
contract, but it does not have to be expressed in the writing.
It is well settled that the obligation may be implied as well
as expressed. An obligation to sell may be implied from an
obligation on the other part to purchase. And conversely,
an agreement to purchase may be implied from an obligation
to sell. 13 C. J., p. 334 & cases cited.
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Wliile there is considerable conflict of authority on tMs
question my judgment coincides with that of Chief Justice
Durfee in the case of Thornton v. Kelly, 11 B. I. 498, where
he says: '' The memorandum gives the terms of a complete
contract. It identifies the land to be sold, the price to be
paid for it, the party who sells it and the party to pay for and
receive it. It is said that it imports merely an offer not an
agreement. The language is ''I agree to selP'. The word
agree is sometimes used to signify an offer merely; but prop
erly speaking it imports concurrence or assent".
But apart from this; certainly there should be some explan
ation of why Tulin signed this agreement if he did not propose
to be bound by it. As I have said in my opinion the writing
is a contract binding Tulin as well as Jolmston; but if evi
dence can be admitted showing the circumstances under which
the agreement was signed then this demurrer should be over
ruled. Stilson V. Hughes, 165 Pac. 265.
I am of opinion to overrule the demurrer.
A. R. H.
page 18 j- And at another day, to-wit: In the Circuit Court
aforesaid on the 11th day of May, in the year 1927.
This day came the defendant, W. I. Tulin, and asked leave
to file an answer to the Bill of Complainat in this cause,
which leave is granted, and the answer of the said W. I. Tulin
being tendered it is ordered that the same be filed, which is
accordingly done.
The following is the Answer of W. I. Tulin filed by leave
of the foregoing decree:
The ansAver of W. I. Tulin to a Bill of Complaint filed
against him in the Circuit Court of the City of Norfolk, Vir
ginia, by Turner M. Johnston and others, Complainants.
This respondent, reserving to himself the benefit of all
.just exceptions to the said Bill of Complaint, for answer
thereto, or to so much thereof as he is advised that it is ma
terial he should answer, answers and says:
• (1) This respondent denies that he entered into a contract
with Turner M. Johnston or any one else by which the re
spondent agreed to purchase the property in the Bill men-
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tioned, or any other property, and denies that he obligated
himself to pay the sum of $2,250.00 for the said property.
This respondent says that the said paper filed with the Bill
as Exhibit 1 was never intended to be anything more than
an option, giving to the respondent the right to
page 19 [- purchase the property if he should so elect, but
not obligating him so to do; and that the respond
ent has never exercised the said option. That at the time
the said paper was prepared the respondent had no intention
of signing the same; that this respondent, being ignorant of
the law, was persuaded to sign the said paper by the said
Turner M. Johnston with the understanding and express
reservation that he was not obligated to buy the said prop
erty.
(2) That this respondent was not familiar with the size
of the lot that is the subject of this suit, but relied solely
upon the representations concerning the same made by said
Turner M. Johnston. That before j;he execution and signing
of the paper sued on the said Turner M. Johnston stated and
represented to your respondent that the property had a front
age of twenty-five feet on Fenchurch Street. And your re
spondent then and there told said Turner M. Johnston that
he would not be interested in the said property if the front
age on Fenchurch Street was less than twenty-five feet; and
your respondent relied solely upon the representations and
assurance of the said Turner M. Johnston that the property
had a frontage of twentj^-five feet on Fenchurch Street. That
your respondent has discovered since the signing of said pa
per sued on, and so alleges, that the said property has not a
frontage of as much as twenty-five feet on Fenchurch Street,
and alleges that the title papers to said property show that
the said property has a frontage of only twenty-one feet and
four and one-half inches on Fenchurch Street; that the deed
tendered describes the said property as fronting 22.85 feet
on Fenchurch Street; that by what authority the
page 20 }- said complainants claim title to more than 21 feet
41/2 inches frontage this respondent is not advised,
aiid pray that the complainants be required to prove their
title thereto. This respondent says that less than twenty-five
feet frontage on Fenchurch Street would be unserviceable
to the respondent, and of no value to him, and prays that the
said paper be declared to be void and unenforceable.
(3) That the said paper sued on is of no effect, and is un-
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enforceable against the respondent for the further reason that
the said paper lacks that mutuality required by law, and there
is a lack and failure of consideration for any promise on. the
part of the respondent. The said paper purports on its fa-cie
to be an agreement on the part of Turner M. Johnston as
agent for the Estate of Mrs. M. E. Johnston, Deceased to sell
the property. The respondent alleges that the Estate of Mrs.
M. E. Johnston has never owned the said property or any
part thereof, and has never had any interest therein of any
kind. The respondent alleges that Mrs. M. E. Johnston did
during her life time have a life estate in said property or a
life estate in an undivided interest therein, which interest
however expired with her death, and that she died many years
before the execution of the paper sued on, and that the pres
ent owners of said property are not bound by the said paper
sued on, and that neither is the respondent. That subject to
the outstading interest of Eliza T. Bruce hereinafter referred
to, the property appears to belong to Turner M. John
ston, Elizabeth Turner Cahill, Elizabeth Carter Hull,
Jordan A. Pugh, George J. Pugh, and Jor-
page 21 }• dan A. Pugh, Jr. That at the time of the execution
of said paper sued on, the above named George J.
Pugh and Jordan A. Pugh, Jr., who, subject to the outstand
ing interest of Eliza T. Bruce as hereinafter referred to,
owned together an undivided one-fourth interest, subject to
the curtesy rights of their Father, Jordan A. Pugh, were in
fants of tender years; and the respondent alleges that the
said Jordan A. Pugh Jr. is still an infant of tender years.
And this respondent is informed and alleges that the said
Turner M. Johnston had no right in law or equity to make a
contract binding the interests of the said infants.
(4) This respondent admits that a suit in Chancery was
instituted in this Court on or about N'ovember 20, 1926 by
Turner M. Johnston and wife under the style of Turner M.
Johnston et al v. Elizaheth Turner Cahill et als. setting forth
the said paper sued on in this case, and seeking to have a
sale of the said property to this respondent as alleged in the
4th Paragraph of the bill in this case; but this respondent
says that said suit was instituted and conducted mthout the
knowledge or consent of this respondent, and that he was not
a party thereto, and took no part therein. This respondent
admits and alleges that the object of the said suit of Turner
M. Johnston et al v. Elizaheth Turner Cahill et als was to
sell to W. I. Tulin as alleged in the 4th Paragraph of the
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Bill in this cause, the said property in which two infants
were owners of undivided interests. That none of the juris-
dictional pquisites for such a suit as required by Law (Code
of Virginia Chapter 217) were complied with in said suit as
will be seen by inspection of the record and pa-
page 22 [• pers in the said suit already introduced in evidence,
in the following among other particulars, to-wit:
(a) The bill was not brought by the guardians of the in
fants.
(b) The bill did not state all the estate real and personal
belon^ng to said infants, and the facts calculated to show the
propriety of the sale.
(c) The bill is not verified.
(d) The guardians of said infants and all those who would
be the heirs and distributees of said iiifants if all of such in
fants were dead were not made parties defendant.
And this respondent further says that no title acquired
under the said suit of Turner M. Johnston et al v. Elisabeth
Turner Cahill et als is good against the interests of the said
infants, and that this respondent should not be required to
accept such faulty and defective title.
(5) That in the Bill of Complaint filed in the said suit of
Turner M. Johnston et al v. Elizabeth Turner Cahill et als
above mentioned, the complainants prayed that the property
be partitioned among the owners, which this respondent says
is inconsistent with a binding contract to sell the property to
this respondent, which is their present contention and is a
breach on their part of tlie alleged contract, and a judicial
admission on their part that they do not have a binding con
tract with this respondent, W. I. Tulin, and an abandonment
of the alleged paper sued on as a contract; and the complain
ants are now estopped to set up and sue on the said paper as
an alleged contract.
page 23 }- (6) The respondent further says that a good
marketable title can not be acquired under the
aforementioned suit of Turner M. Johnston et al v. Elisabeth
Turner Cahill et als for the further reason that the Guardian
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ad litem appointed in said suit to defendant the interests of
the said two infants did not answer the said bill in proper
person on oath; and further for the reason that neither of the
said infants answered the said bill in proper person; although
this respondent alleges that both of said infants were over
the age of fourteen years at the time the said bill was filed.
(7) The respondent further says that under the terms of
the said alleged paper sued on the said respondent is en
titled to a General Warranty Deed with the English cove
nants of title, which has never been tendered him; and that
the only deed ever tendered to him is a Special Warranty deed
executed by the Special Commissioners appointed in the suit
of Turner M. Johnston et al v. Elisabeth Turner Cahill et als
above mentioned, which deed is filed with the bill in this
cause.
(8) That under the express terms of the alleged paper sued
on this respondent is entitled to a conveyance of the said
property free of all encumbrances. This respondent alleges
that the property is not free of encumbrances, but alleges
that the said property is encumbered with an easement in
favor of the Chesapeake and Potomac Telephone Company of
Virginia, granted and maintained under that certain paper
between Turner M. Johnston et als and the Chesa-
page 24 }- peake & Potomac Telephone Company of Virginia
in accordance with the terms thereof dated Octo
ber 16, 1915, and recorded in the office of the Clerk of the
Corporation Court of the Citj'- of Norfolk copy of which is
hereto attached and prayed to be read as a part of this an
swer; and that said easement constitutes an encumbrance on
said property within the meaning of the paper sued on.
(9) This respondent further alleges that the title of the
Complainants is further defective in the folloAving particulars,
to-wit: That in the year one J. R. Hubard died tes
tate seized and possessed of the property involved in this
suit together with the property adjoining on the North. That
by the terms of the will of the said J. B. Hubard recorded in
said Clerk's Office in Will Book 8 at page 392, the said prop
erty was devised to his four daughters, Eliza T. Bruce, An
nie S. Manning, Margaret C. Hubard, Martha B. Hubard to
be equally divided betw^een them. This respondent allesres
that there is no record in said clerk'— office of anv alienation
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of the interest of the said Eliza T. Bruce. That there is of
record in said clerk's office a deed, which deed consitutes a
chain in the title of the Complainants, purporting to convey
the said property to William H. Turner, Thomas Bottimore
and W. C. Morrow Jr., signed and sealed by Edw. C. Bruce,
E. S. H. Bruce, Annie S. H. Manning, M. C. Hubard and M. B,
Hubard, copy of which deed is hereto attached and prayed
to be read as a part of this answer. This last mentioned deed
is the last deed of record purporting to convey title to this
property with the exception of the deed of partiion beween
William H. Turner, Thomas Bottimore and W. C. Morrow,
Jr., field mth the Bill in the cause of Turner M.
page 25 }• Johnston et al v. Elizabeth Turner Cahill et als,
which has been placed in evidence in this cause,
and which deed of partition does not contain a General War
ranty of title, but contains only a Special Warranty as will
be seen by inspection thereof. This respondent has made
diligent effort to ascertain whether E. S. H. Bruce was the
same person as Eliza T. Bruce, but has been unable to obtain
any satisfactory'^ information on the subject. As to whether,
and if so how, the complainants in this suit claim title to the
interests of Eliza T. Bruce in the property involved in this
suit, this respondent is not advised, and prays that the com
plainants be compelled to allege, disclose and prove by clear
and satisfactory evidence such title as they may have to the
said interest of the said Eliza T. Bruce. And this respond
ent says that the title of the complainants to this property is
defective, and that they have no title to the interest of the
said Eliza T, Bruce.
(10) And this respondent says that it is against equity and
good conscience for this Honorable Court of Equity, in the
proper exercise of its judicial discretion to invoke its extra
ordinary power to decree specific performance and require
this respondent to accept a Special Warranty deed, when by
the terms of the paper sued on the respondent is entitled to
a good title free from all encumbrances, in this case where
.the record title to the property is not clear, and there is not
a single General Warranty Deed in the chain of title after
the occurrence of the defect in the chain of title above men
tioned, and where there is a reasonable doubt as
page 26 }• to the ability of the vendors to convey such title as
they have contracted to make.
And now having fully answered, this respondent pravs to
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be hence dismissed with his reasonable costs by him in this
behalf expended.
W. I TULIN, Respondent,
By Counsel.
RIXEY & RIXEY, Counsel.
The following is the defendant's Exhibit V, filed with his
answer in this cause:
RECEIVED OP THE CHESAPEAIOE & POTOMAC
TELEPHONE COMPANY OP VIRGINIA, One ($1.00)
dolars, in consideration of which we hereby grant unto said
Company, its successors and assigns, the right to construct,
operate and maintain one small pole, with the necessary ca
bles, wires and fixtures, to be placed upon the extreme rear
boundary line of my property located on the west side of
Penchurch Street, between Holt and Cove Streets, which we
own or in which we have an interest in the City of Norfolk,
State of Virginia.
The Company agrees to re-locate on said property its lines
and fixtures to conform mth any future building improve
ments and it is understood and agreed that the undersigned
oMTiers have the right to revoke this contract upon
page 27 } ^ving the Telephone Company six (6) months
written notice, and within the six (6) months, the
Company agrees to remove all poles, cables, wires and fix
tures.
Witness our hands and seals this 16th day of October,





H. M. ROSTER, R/wayman.
State of Virginia,
City of Norfolk, to-wit:
I, H. M. Poster, a Norary Public, for the City aforesaid,
in the State of Virginia, do certify that Turner M. John
ston, Elizabeth Turner Curtis, and Elizabeth Johnston Pugh,
whose names are signed to the foregoing writing, bearing date
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on the 16th day of October, 1915, have acknowledged the
same before me in my city aforesaid.
Given under my hand this 16th day of October, 1925.
H. M. FOSTER,
Notary Public.
My coTTiTTiission expires on December 2nd, 1918.
Virginia:
In the Clerk's Office of the Corporation Court of the City
of Norfolk, on the 15th day of November, 1915. This permit
was this day received and upon the certificates of




JAMES V. TREHY, Clerk,
By CORA V. GRIFFIN, Dy. Clerk.
W. L. PRIEUR, Jr., Clerk.
By ADELINE WOOD, D. C.
D. B. 213B
P.88.
The follomng is the defendant's Exhibit W filed mth the
answer in this cause:
This Indenture made and entered into this sixteenth day of
April, eighteen hundred and sixty-seven, between Edward C.
Bruce and Eliza T., his wafe, of "Winchester, Virginia, An
nie S. Manning. Margaret C. Hubard and Martha B. Hubard,
of the City of Norfolk, in Virginia, of the first part, and Wil
liam; H. Turner, Thomas Bottimore and W. C. Marrow, Jr.,
of the said City of Norfolk, and State aforesaid, of the second
part.
Witnesseth that the said parties of the first part for and
in consideration of the sum of Thirty five hundred dollars
to them in hand paid by the said parties of the second part,
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the receipt of which is hereby acknowledged, do
page 29 [• grant unto the said parties of the second part
a certain lot of laiid on Fenchurch Street,
in the City of Norfolk, with the tenements thereon, num
bered 13 & 15, which said lot of land was acquired by James
Ef. Hubard, deed, the father of Eliza T. Bruce, Annie S. Man
ning, Margaret C. Hubard and Martha B. Hubard from Ed
ward A. Barnes and Ann, his wife, by their deed bearing date
the 19th day of June, 1844, te said lot of land being described
in said deed as follows: '' all that certain lot, piece or parcel
of land, situate lying and being on the west side of Pen Church
Street, in the Borough of Norfolk aforesaid, begimiing at
the line of the lot now held by David Duncan on Pen Church
Street, and running thence westwardly along with said Dun
can's line and I. Hendren's line, one hundred and seventy
four feet, more or less, to Dixon's line, thence Northwardly
thirty nine and a half feet, thence Eastwardly in a straight
line until it reaches a point on Pen Church Street forty two
feet, nine inches from the place of beginning, and thence
Southwardly along Pen Church Street to the place of begin
ning with all and singular the tenements, hereditaments and
appurtenances to the same belonging'', all of which will more
fully appear by reference to said deed of record in Deed
Book No. 26, page 256, in the Court of the Corporation of
the City of Norfolk, and the said parties of the first part
warrant generally the title to the property hereby conveyed.
Witness the following signatures and seals the day and
year first herein written.
page 30 !- U. S. I. R. S. $3.50.
EDW. C. BRUCE (Seal)
E.S.H. BRUCE (Seal)
ANNIE S. H. MANNING (Seal)
M. C. HUBARD (Seal)
M. B. HUBARD (Seal)
Virginia, Corporation Winchester, to-wit:
Personally appeared before me, William Gr, Russell, in &
for said Corporation, E. C. Bruce, Eliza T. Bruce, Annie S.
Manning, M. B. Hubard & M. C. Hubard, whose names are
signed to the above writing of date April 16th, 1867 & ac
knowledged the same this thirtieth day of April, 1867. The
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same day & year personally appeared also Eliza T. Bruce &
being examined privily & apart from her husband, ac
knowledged having signed said writing with her own free will
& consent & that she does not wish to retract it.
W. G. RUSSELL, K P.
In the Clerk's Office of the Court of the Court of the Corpo
ration of the City of Norfolk, on the 10th day of June, 1867.
The foregoing writing together with the certificate of ac
knowledgment and privy examination thereon endorsed was
filed in the office and admitted to record.
Teste: HENRY M. BOWDEN, C. C.
A Copy, Teste:
W. L. PRIEUR, Jr., Clerk.
By ADELINE WOOD, D. C.
The following is the defendant's Exhibit X filed with the
answer in this cause:
page 31 [• I, J. R. Hubard, of the City of Norfolk, State of
Virginia, considering the uncertainty of life & the
duty of preparing for death, do make this my last "Will and
Testament, hereby revoking all former Wills, at any time
heretofore made:
First: I give to my dear son J. R. Hubard, my watch &
chain: &believing that I have already advanced to him a fair
proportion of my estate after the payment of my delDts, I
can add nothing more of worldly goods.
Secondly: I give to my daughter, Annie S. Manning, One
Thousand dollars ($1,000.00); and subject my real & per
sonal estate to the payment of the same.
Thirdly: I give to my daughter, M. C. Hubard, the house
&lot at the West end of my block of buildings on the North
side ofWolfe Street in the City ofNorfolk; and to my daugh
ter M. B. Hubard, the adjoining house & lot on the same
street.
All the residue ofmy Estate, real, personal &mixed, I give
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to my daughters, Eliza T. Bruce, Annie S. Manning, Marga
ret C. HuMrd, & Martha B. Hubard; to be equally divided
between them.
And I appoint my son-in-law Edward C. Bruce, sole execu
tor of this my last Will and Testament; and I request & di
rect that he may not be required or obliged to give security
on his qualification;
And I request John S. Tucker, Charles Sharp & Robert W.
Tucker, who are now in my presence & in view of
page 32 }- me to subscribe their names as mtnesses to this
my last will & testament; having acknowledged
the same before them.
Witness my hand & seal this twenty-first day of September
Eighteen hundred & sixty-five.





1865, Sept. 28, This will of J. R. Hubard, deed, was proved
in Court of the Corporation of the City of Norfolk by the
oaths of Chas. Sharp and Rob. W. Tucker, subscribing wit
nesses thereto and Ed. C. Bruce the Executor therein named
qualified by giving bond without security.
$9.50 Internal Revenue Stamp afiixed.
HY. M. BOWDEN, C. C.
A Copy, Teste: W. L. PRIEUR, Jr., Clerk.
By JNO T. RILEY, Jr., D. C.
And at another day, to-wit: In the Circuit Court afore
said, on the 23rd day of June, in the year 1927:
This cause came on this day to be again heard upon the
papers formerly read, upon the answer of W. 1. Tulin filed
herein by leave of Court on May 11, 1927, with the exhibits
therewith filed, upon the depositions of the complainants
taken in support of the allegations of their bill of complaint,
upon the depositions taken by the respondent, W.
page 33 }- I. Tulin, in support of the allegations in his an
swer, upon the depositions of the complainants
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taken in rebuttal, and upon certain exhibits j&led with said
depositions and identified by references thereto in said depo
sitions, and upon the copy of proposed deed of bargain and
sale to W. I. Tiilin filed mth the papers in this cause as Ex
hibit Z, and hereby ordered to be a part of the record of this
suit.
On consideration whereof, the Court is of Opinion that the
paper writing filed with the complainants' bill as Exiibit
Number One is a contract of sale binding upon the respond
ent, W. I. Tulin, as well as upon the interests represented by
Turner M. Johnston, and that the complainants are entitled
to have specific performance of the said contract, provided,
however, that the complainants do themselves tender to the
respondent, W. I. Tulin, a good and sufficient deed conveying
the property set forth and described in the complainants'
bill Avith general warranty and the usual English co?jenants
of title, the deed, a copy of which is in the record of this suit,
marked Exhibit Z, beins: in the opinion of the Court such
good and sufficient deed, and provided further that the com
plainants do, within a reasonable time, remove, or cause to
be removed, from the rear line of said property, the tele
phone pole and wires and apparatus appurtenant thereto al-
lleged tobe anencumbrance upon the said title in the respond
ent's answer.
It is therefore adjudged, ordered and decreed that the com-
plamants, or someone for them, do, within forty (40) days
from the entry of this decree, remove, or cause to be removed,
from the rear line of said property set forth andpage 34 [ described in the complainants' bill the telegraph
pole, wires and apparatus appurtenant thereto,
and that they do, mthin the same period, tender to the said
W. I. Tulin the original of the deed duly executed, a copy
whereof is filed as a part of the record in this cause, marked
Exhibit Z, and above referred to, and that upon the removal
by the complainants of the said pole and upon the tender by
the complainants to the respondent of the said deed duly exe
cuted, and upon the tender to the said respondent by the com
plainants of the pro-rata portion of the 1927 City and State
taxes, the respondent, W. I. Tulin, is hereby ordered to de
posit in The Citizens Bank of Norfolk, Virginia, subject to
the credit of this Court in the Chancery cause herein pending
under the style of Turner M. Johnston et als. v. MiMetJi
Inrner Caliill et als, in the sum of Two Thousand Two Hun
dredFifty Dollars ($2,250.00) in cash. The said W. I. Tulin
W. I. Tulin V. Turner M. Johnston, et als. 41
is hereby allowed fifty (50) days from the entry of this de
cree to perform the duties imposed upon him by the same,
provided that the complainants do perform the duties im
posed upon them herein within forty (40) days herefrom and
it is further ordered that if the said W. I. Tulin do not per
form the duties imposed upon him by this decree within the
said period of fifty (50) days herefrom, he is thereafter to
be responsible for the taxes thereafter accruing upon the
said property and for the interest thereafter accruing upon
the said sum of Two Thousand, Two Hundred Fifty Dollars
($2,250.00).
It is further adjudged, ordered and decreed that the re
spondent, W. I. Tulin, do pay the costs of this suit; and the
cause is hereby continued on the docket of this Court for such
further action as may be necessary.
page 35 The following is Exhibit ''Z" filed with the
foregoing decree:
THIS DEED, made this 14th day of June, in the year,
1927, between Turner M. Johnston and H. B. E. Johnston,
his \\'ife, Elizabeth Turner Cahill and John Cahill, Jr., her
husband, Elizabeth Carter Hull, unmarried, Jordan A. Pugh,
widower, George J. Pugh, unmarried, all being of the City of
Norfolk, Virginia, except Elizabeth Carter Hull, a resident
of the city of Baltimore, and John B. Jenkins, Jr., and J.
Hume Taylor, special commissioners in the chancery suit of
Turner M. Jomis*on et at. v. Elizabeth Tur^tier Cahill et als,
parties of the first part (the said special commissioners con
veying the interest of Jordan A. Pugh, Jr., an infant, in the
property hereinafter described), and W. I. Tulin of the city
of Norfolk, Virginia, party of the second part,
WITNESSETH THAT:
WHEEEAS, by decrce of the Circuit Court of the City of
Norfolk, Virginia, pronounced this day,- the same being the
14th day of June, in the j^ear 1927, in the chancery suit
therein pending of Turner M. Johnston et al. v. Elizabeth
Turner Cahill, et als., the said suit having been brought to
partition certain property belonging to the decendants of
Mary Elizabeth Johnston, deceased, the parties to this suit
being all of those directly or contingeiitly interested in the
said property, the Court directed Turner M. Johnston, Eliza-
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both Turner Cahill, Elizabeth Carter Hull, Jordan
page 36 [ A. Pugh and Greorge J. Pugh to execute and de
liver a deed along with John B. Jenlrins, Jr., and
J. Hume Taylor, special commissioners, conveying all their
right, title and interest in and to the property hereinafter de
scribed, the same being fully set forth in the bill filed in said
suit with general warrant}^ and usual covenants of title unto
the said W. I. TuUn, and the Court by said decree ordered
and directed John B. Jenkins, Jr., and J. Hume Taylor,
special commisioners, to join in with the adult parties in the
said cause, a deed conveying with special warranty unto the
said W. L Tulin the interest of Jordan A. Pugh, Jr., an in
fant, in and to the property hereinafter described, when and
after the said W. I. Tulin shall have deposited in The Citi
zens Bank of Norfolk, Virginia, subject to the credit of the
Court in this Cause the sum of Two Thousand, Two Hundred
Fifty Dollars ($2,250.00); and
WHEREAS, the said W. I. Tulin, upon the delivery of this
deed, has complied with the terms of the said decree in those
particulars;
NOW, THEREFORE, in consideration of the premises
and of the perfoi-mance of the said W. I. Tulin of the terms of
the said decree, the said Turner M. Johnston, Elizabeth
Turner Cahill, Elizabeth Carter Hull, Jordan A. Pugh,
George J. Pugh, and John B. Jenkins, Jr., and J. Hume Tay
lor, special commissioners, do hereby grant and
page 37 }• convey unto the said W. I. Tulin the following de
scribed property, to-Hvjit:
That certain lot of land situated in the city of Norfolk,
Virsrinia, and shown on a plat entitled ''Physical Survey of
M. E. Johnston Estate, made by Dept. of Public Works, Nov.
6, 1926 '^, and, according to the measurements as shown on
said plat, bounded and described as follows:
Beginning at a point on the west said of Fenchurch Street
distant twenty-nine and fourteen hundredths (29.14) feet
north of the northwest intersection of Fenchurch and Cove
Streets, and from such point of beginning running north
wardly and along the west side of Fenchurch Street twenty-
two and eighty-five hundredths (22.85) feet to a point in the
dividing line between the property belonging to the Johnston
Estate and that adjoining it on the north belonging to Dora
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McF. Fulforcl, which line is marked by a fence; thence in a
general westwardly direction, along the line of the fence as
shown on said plat, a distance of fifty (50) feet, more or less,
to the western side of a bonble frame tenement partly on
the line of the property here described and tliat adjoining it
on the nortii belon^ng to Fulford; thence continuing in the
same general direction, along a line running through the cen
ter of said house and designated on said plat as ''line agreed
on by Johnston and Fulford'^ to the northern side of said
house; thence continuing; in the same direction, along said
line, a distance of sixteen and twenty-four hundredths (16.24)
feet alona: the northern line of a shed, or outhouse; tbence
continuing in the same direction and along said line, forty-
four and sixty-five hundredths (44.65) ffet, thence in a gen
eral southwardly direction a distance of twenty-four and
twenty-six hundredths (24.26) feet to the north-
page 38 ]• west corner of the property belonging to W. I.
Tulin; thence eastwardly and along the northern
line of Tulin's property a distance of forty-eight and sixty-
nine hundredths (48.69) feet to the northeast corner of the
Tulin property; thence in a southerly direction and along the
eastern line of Tulin's property a distance of five and thirty-
three (5.33) feet; and thence eastwardly and along the north-
oru line of property belonging to A. F. Caffey, shown on said
plat a distance of one hundred and twenty hundredths
(100.20) feet to the point of beginning.
The said Turner M. Johnston, Elizabeth Turner Cahill,
Elizabeth Carter Hull, Jordan A. Pugh and George J. Pugh
hereby warrant generally not only the particular interest in
the above described property, which each conveys by this
deed, but they hereby jointly and severally warrant gener
ally the whole of the fee simple title to the above described
property, and the said John B. Jenkins, Jr., and J. Hume
Taylor, special commissioners, hereby warrant generally the
interest of the said Jordan A. Pujarh, Jr., an infant.
The said H. B. E. Johnston, wife of Turner M. Johnston,
and John Cahill, Jr., husband of Elizabeth Turner Cahill,
unite in this deed to release their contingent rights of dower
and courtesy respectively.
The said Turner M. Johnston, Elizabeth Turner Cahill,
Elizabeth Carter Hull, Jordan A. Pugh and George J. Pugh
covenant that they, along Avith Jordan A. Pugh, Jr., an in
fant respondent in said cause are together vested with the
whole fee simple title of the above described property, that in
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pursuance of the said decree of this date in said chancery
cause that they have the right to convey along with
page 39 }- the special commissioners the whole of the fee sim
ple title of the above described property, that the
said W. I. Tulin shall have quiet and peaceable possession
of the above described property, that they have done no act
to encumber the said property, and that they will execute
such further assurances to the said land as may be requisite.












Corporation of the City of Norfolk, to-wit:
I, ? a notary public in and for the
corporation aforesaid in the State of Virginia whose commis
sion expires on the .. day of , 19.do certify that
Turner M. Johnston, H.'B. E. Johnston, Elizabeth Turner
Cahill, John Cahill, Jr., Jordan A. Pugh, George J. Pugh and
John B. Jenkins, Jr., and J. Hume Taylor, special
page 40 [- commissioners, whose names are signed as such to
the foregoing writing, have acknowfedged the same
before me in my corporation aforesaid.
Given under my hand, this .. day of , 1927.
Notary Public.
I5 , a notaiy public in and for the
aforesaid in the State of Virgina,
whose commission expires on the .. day of , 19.. do
certify that Elizabeth Carter Hull whose name is signed as
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such to the foregoing writing, has acknowledged the same
before me in my aforesaid.
Given under my hand this .. day of ;., 1927.
Notary Public.
The following is the evidence taken in support of the fore
going proceedings, together with the exhibits filed with said
evidence:
page 41 j- The following is the evidence taken by the Com
plainants and Defendant, respectively in support
of their respective allegations:
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Virginia.
Turner M. Johnston, et als.
V.
W. I. Tulin, et als.
In Chancery.
Depositions of witnesses taken before D. S. Phlegar, a
Notary Public for the State of Virginia, at Large, pursuant
to agreement of counsel, at the offices of Messrs. Jenkins and
Jenkins, Citizens Bank Building, Norfolk, Virginia, April 19,
1927, to be read as evidence on behalf of the complainants in
the above entitled cause pending in the Circuit Court of the
City of Norfolk, Virginia.
Present: Messrs. J. Hume Taylor and John B. Jenkins, Jr.,
for the plaintiffs; Mr. John S. Rixey for the respondent W.
I TuUn.
page 43 G. P. FULFORD,
on behalf of the plaintiffs, being duly sworn, tes
tified as follows:
Examined by Mr. Jenkins:
Q. You are Mr. G. F. Fulford, a real estate operator and
agent in the City of Norfolk, are you not?
A. Yes.
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Q. Mr. Fulford, in the case at bar the plaintiffs, or com
plainants, are seeldng to compel the purchase of a piece of
property on the west side of Fenchurch Street, just north of
Cove, belonging to the estate of Mrs. Mary E. Johnston,
deceased; are you familiar with that property?
A. Yes, sir.
Q. "Who owns the property immediately adjoining it to the
north?
A. Mrs. Fulford, my wife.
Q. Have you ever had any conversation or conference with
the respondent, Mr. W. I. Tulin, in regard to either or both
of those properties?
A. Some time back there were some little stuff carried on,
I don't remember exactly what they were—had forgotten
it really until Mr. Tulin stopped me on the street one day
and told me he had bought the Johnston property.
Q. Did he say anything further about either the Johnston
property or your property, or your wife's property
A. He said that he had bought the Johnston property, but
that he would not give me half for niy property that he paid
for the Johnston property, to use the exact words
page 44 I think he said.
Q. Was there anything else said about your
property ?
A. Not at that time.
Q. Did you, subsequent to that time, have any further con
ference with Mr. Tulin about the matter?
A. I have had since then, but I Avent on up to Turner John
ston to see if he had sold it, and he said he had.
Q. Did you have any further conference with Mr. Tulin?
A. Mr. Tulin stopped me on the street several times, and
I was of the impression, from what he told me, that I had
to tear our house down, and I told him I didn't, and he said
Mr. Johnston had to tear his down, that he was going to ex
tend his building up to the line.
Q. That who was?
A. Mr. Tulin. He said that he was going to build up to
the line and that house would have to come down.
Q. Can you specify, as nearly as possible, the times of
those two conferences?
A. Just after I found out from Mr. Johnston that it was
sold. After Mr. Tulin told me it was sold, I went to Mr.
Johnston to see whether it was sold.
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page 45 \ CROSS EXAMINATION.
Examined by Mr. Rixey:
Q. "Whenwas this first conversation you had with Mr. Tulin,
in which Mr. Tulin told you he had bought the Johnston
property?
A. I couldn't tell you the date.
Q. Can you give me the year?
A. I could not tell you the month. It was sometime in
1926.
Q. Was it in the first part of the year ?
A. That I would not swear. It may have been the first, or
middle, or it may have been towards the last.Q. "\^ere was he on the street?
A. Standing on City Hall Avenue.
Q. So far as you laiow, it might have been the first part of
1926?
A. Of course I would not say positively, but it seems to me
like it was either in the spring or early summer.
Q. Of 1926?
A. I think so, but I wouldn't swear to it.
Q. Couldn't the statement made by Mr. Tulin have been
that he expected to buy the property?
A. Absolutely not. He told me he had bought it.
Q. Then you said something about a conversation you had
with Mr. Tulin about pulling down a building?
A. Yes.
page 46 [- Q. Was that the same time as this conversation?
A. No, it was afterward.
Q. To what building did he refer when he spoke of a build
ing being pulled down?
A. There was an old double building about half way of the
lot. Half of the building belonged to Mrs. Fulford and half
belonged to the Johnston estate.
Q. What did he say about pulling the building down?
A. That that building would have to come down.
Q. Did he ask you anything about consent to pull it down?
A. No; he asked me if I was going to tear it down. Shortly
after that we got notice from the building inspector to tear
it down or repair it.
Q. And that conversation was after the conversation in
which he told you he had bought the property?
A. Yes.
Q. Of what was that building constructed—^timber or
brick?
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A. A frame building with a brick foundation and a brick
middle partition, which went up about half way, or about the
third floor, and then it was frame.
Q. Is the building still there now?
A. The building is down.
Q. Do you know who pulled it dow?
A. What building do you have reference to?
Q. The same building you have reference to.
page 47 (" A. I am talking about two buildings now.
Q. I am spealdng of the building which you say
Mr. Tulin said would have to come down?
A. The building which Mr. Tulin said would have to come
down was the end Mr. Johnston had, which he said would have
to come down because he wanted to build up to the line. I
have forgotten the name of the man who tore it down.
Q. Do you know who had it pulled do%vn?
A. I don*t knoAV.
Q. The other building you speak of, is that on the Johnston
lot?
•A. Noj the other half of the building was on Mrs. Fulford's
lot.
Q. So there is only one building all told on the property?
A. A double building.
Q. Under one roof?
A. Yes.
Q. And the dividing line between the Fulford property
and the Johnston property runs how?
A. In the middle of the building.
Q. Mr. Fulford, at the time of your conversation with Mr.
Tulin, which you say was sometime in 1926, either the spring
or early summer, did not Mr. Tulin tell you that he had not
bought the property but that he had a written option or con
tract with Mr. Turner Johnston, by which Mr. Johnston
agreed to sell him the property at a certain figure ?
page 48 [- A. No, sir. That was the first time you have
reference to that he told me about it?
Q. Yes.
A. No, sir. Mr. Tulin came up to me unawares and caught
me by the arm and said that he had bought the Johnston
property but said that he would not give me half of what
he Avas paying for the Johnston property, and I said ''What
did you pay for it"? and he said he didn't know, and then
I went to Mr. Johnston.
Q. Didn't you show Mr. Tulin the paper at that time and
ask him if he did not sign that paper?
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A. I had no paper. Mr. Tulin has got his dates mixed up.
The last time, which was just a little while back, that I talked
to Mr. Tulin was on the corner of Cove and Church Streets.
He told me he was not going to take the property, thai his
lawyer told him that he did not have to take it, that he had
signed no contract, and he had no agreement to make him
take it, and there was no way legally that they could force
him to take it. I sked him if he had a signed contract, and he
said he had not. I think Mr. Tulin will remember that.
page 49 [ EDWARD L. BBEEDEN, Jr.,
on behalf of the complainants, being duly sworn,
testified as follows:
Examined by Mr. Jenkins:
Q. You are Mr. Edward L. Breeden, Deputy Clerk of the
Circuit Court of the City of Norfolk, are you not?
A. Yes, sir.
Q. I hand you a jacket marked at the top "Docket No.
4531", and ask you what that is and what it contains?
A. This is chancery record of the chancery cause of Turner
M. Johnston and others against Elizabeth Turner Cahill and
others.
Q. In what court is that suit pending?
A. In the Circuit Court of the City of Norfolk.
Q. Of which court you are Deputy Clerk?
A. I am deputy Clerk of that court.
Mr. Jenkins: May please the court, I offer that record in
evidence with leave to withdraw it later.
The following is the record of Docket No. 4531, the Chan
cery Cause of Turner M. Johnston et als V. Elizabeth Turner
Cahill et als-:
page 50 j- BILL OF COMPLAINT.
Virginia,
In the Circuit Court of the City of Norfolk.
Turner M. Johnston and H. B. E. Johnston, Complainants,
vs.
Elizabeth Turner Cahill, John Cahill, her husband, Elizabeth
Carter Hull, Jordan A. Pugh, George J. Pugh, and Jordan
A. Pugh, Jr., the last two being infants under the age of
twenty-one years. Respondents.
so Supreme Court of Appeals of Virginia.
In Chancery.
To: The Honorable Allan R. Hanckel, Judge of the said
Court,
Your complainants respectfully show unto your Honor the
folloAving cause:
First: That in 1885 William H. Turner, grandfather of
your complainant, Turner M. Johnston, died, leaving a last
will and testament bearing date January 24th, 1885, duly ad
mitted to probate in the Corporation Court of the City of
i^orfolk, Virginia, on March 4th, 1885, a certified copy of
which is herewith filed as "Exhibit A." and prayed to be
read as a part of this bill.
Second: By the first and seventh clauses of his will, the
said William H. Turner devised, among other property, to
his wife, Susan A. Turner, for her life and after her death
to his daughter, Mary Elizabeth Johnston, for her life, with
the remainder in fee to her children, equally to be divided
among them, the following parcel of land, to-wit:
page 51 j- That certain lot of land situated in the city of
Norfolk, Virginia, and shown on a plat entitled
"Physical Survey of M. E. Johnston Estate, made by Dept.
of Public Works, Nov. 6, 1926", filed herewith, marked "Ex
hibit B" and prayed to be read as a part of this bill, and
which, according to the measurements as shown on said plat,
is bounded and described as follows, to-wit:
B^eginning at a point on the west side of Fenohurch Street
distant twenty-nine and fourteen hundredths (29.14) feet
north of the northwest intersection of Fenchurch and Cove
Streets, and from such point of beginning running north
wardly and along the west side of Fenchurch Street twenty-
two and eighty-five hundredths (22.85) feet to a point in the
dividing line between the property belonging to the. Johnston
Estate and that adjoining it on the north belonging to Dora
McF. Fulford, which line is marked by a fence; thence in a
general westwardly direction, along the line of the fence as
shown on said plat, a distance of fifty (50) feet, more or less,
to the western side of a double brick tenement partly on the
line of the property here described and that adjoining it on
the north belonging to Fulford; thence continuing in the
same general direction, along a line running through the cen-
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ter of said house and designated on said plat as ''line agreed
on by Johnston and Fulford'*; thence continuing in the same
direction, along said line, a distance of sixteen and twenty-
four hundredths (16.24) feet along the northern line of a
shed, or outhouse; thence continuing in the same direction
and along said line, forty-four and sixty-five (44.65) hun
dredths feet; thence in a general southwardly direction a dis
tance of twenty-four and twenty-six hundredths
page 52 [ (24.26) feet to the northwest corner of the prop
erty belonging to W. I. TuHn; thence eastwardly
and along the northern line of Tulin's property a distance
of forty-eight and sixty-nine hundredths (48.69) feet to the
northeast corner of the Tulin property; thence in a southerly
direction and along the eastern line of Tulin's property a
distance of five and thirty-three (5.33) feet; and thence east
wardly and along the northern line of property belonging to
A. F. Caffey, shown on said plat a distance of one hundred
and twenty-hundredths (100.20) feet to the point or place of
beginning;
Being the same property or a portion of the property ac
quired by William H. Turner by deed of division between
himself, Bottimore, and Marrow, dated September 1, 1871,
and recorded in the Clerk's Office of the Corporation Court of
the City of Norfolk, Va., in D. B. 49 at page 494, which deed is
herewith filed as "Exhibit C" and prayed to be taken as a
part of this bill.
Third: The said Susan A. Turner survived her husband
the said William H. Turner, but a few months, and died
sometime during the fall of the year 1885.
Fourth: Mary Elizabeth Johnston died in the year 1901,
leaving surviving her her four children, to-\vit:
1. Sue Boush Johnston, who had married Robert Carter
Hull.
2. Louise C. Johnston, who had married Alexander M.
Higgins.
3. Turner M. Johnston, who has since married H. B. Evans.
4. Elizabeth Johnston, who has since married Jordan A.
Pugh.
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Fifth: Sue Boush Johnston Hull died testate in December,
1913,leaving surviving her, her husband, Robert Carter Hull,
and a daughter, Elizabeth Carter Hull, one of the
page 53 }• respondents in this suit. By her will, duly ad
mitted to probate in the Court of Law and Chan
cery of the City of Norfolk, Virginia, a copy of which is
herewith filed, marked ''Exliibit D", and prayed to be read
as a part of this bill, she devised all her estate, both real and
personal, to her daughter, Elizabeth Carter Hull. The real
estate upon which the will operated passed by the terms of
the mil to Elizabeth Carter Hull, subject to the life estate
by the courtesy of the husband, Robert Carter Hull, who de
parted this life in May, 1918.
Sixth: Louise C. Johnston died intestate in August, 1914.
Her husband, Alexander M. Higgins, having predeceased her
in the year 1907, her interest in the said property descended
to her daughter and sole heir at law, Elizabeth Turner Hig
gins, who married John Hughes Curtis. The said John
Hughes Curtis has been granted a divorce a vinculo matri-
monii from his former "wife, Elizabeth Turner Curtis, by a
decree of the Circuit Court of the City of Norfolk, Virginia,
entered in pid Court the 31st day of July, 1919, a certified
copy of which decree is herewith filed marked Exhibit E"
and prayed to be read as a part of this bill. The said Eliza
beth Turner Curtis has since married John Cahill, one of the
defendants in this suit.
Seventh: The said Elizabeth Johnston Pugh died intestate
on September 10th, 1919, leaving surviving her, her two chil
dren, George Johnston Pugh, aged 14 yrs., and Jordan A.
Pugh, Jr., aged 10 yrs., both infants, to whom her interest in
the above real estate descended, subject to the curtesy right
of her husband, Jordan A. Pugh, one of the respondents in
this suit.
Eighth: For the parcel of land above described, your com
plainants have received an offer from W. L Tulin to purchase
the same for the sum of Twenty-two Hundred and
page 54 }• Fifty Dollars ($2,250) in cash, which offer is sub
ject to the usual real estate commission to one of
your complainants, Turner M. Johnston, who obtained the
same and which offer your complainants believe to be a good
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and fair price for the same, as the property in its present
condition is untenantable and has been vacant for more than
three months, and your complainants believe that it is the
best price that can be obtained for the same as the prospec
tive purchaser is the owner of an adjoining piece of prop
erty, the value of which would be enhanced by the addition of
this parcel, which he is now seeking to purchase.
Ninth: Your complainants desire and ask that partition be
made of the above described property, but they believe that
partition in kind cannot be conveniently made, and they be
lieve that no person in interest is willing to take the entire
property and pay the remaining parties in interest in monej'
for their respective shares therein. They therefore pray
that the above described property be sold and that the offer
above reported of W. I. Tulin to purchase the same for the
sum of Twenty-two Hundred and Fifty Dollars ($2,250) in
cash be considered and accepted, if no higher offer can be ob
tained.
Tenth: In consideration whereof and for as much as your
complainants are without remedy in the premises save in a
court of equity, where matters of this land alone properly
cognizable, your complainants respectfully pray that the said
Elizabeth Turner Cahill, John Cahill, Elizabeth Carter Full,
and Jordan A. Pugh, George J. Pugh, and Jordan
page 55 }- A. Pugh, Jr., may be made parties defendant to
this bill and be required to answer the same, but
not under oath, answer under oath being hereby expressly
waived; that a guardian ad litem be appointed for the infant
defendants, George J. Pugh and Jordan A. Pugh, Jr., to de
fend their interests in this suit, who shall be required to an
swer this bill; that the said infant defendants, George J.
Pugh and Jordan A. Pugh, Jr., be required to answer this
bill by their guardian ad litem; that the offer aforesaid to
purchase the above described porperty be considered by this
Court, and, if it is the best offer obtainable, that it be ac
cepted, and that a sale of the same may be decreed and the
proceeds therefrom be distributed among those entitled
thereto; that a reasonable counsel fee be allowed John B. Jen-
Idns, Counsel, for bringing this suit; that all proper orders
and decrees be entered and inquiries and accounts directed
and taken, and that such other and further relief, both gen-
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eral and special, be granted your complainants as the nature
of their case may require or as to equity may deem meet.
Respectfully,
TURNER M. JOHNSTON,
H. B. E. JOHNSTON.
JENKINS & JENKINS, Counsel.
By JOHN B. JENKINS, Jr.
page 56 [ EXHIBIT A.
In the Name of God, Amen:
I, William H. Turner, of the City of Norfolk, being of sound
and disposing mind and memory, do make this my last will
and testament, hereby revoking all former wills by me at any
time heretofore made.
FIRST: I direct that all my debts, which are very few in
number and small in amount, be promptly paid, and after the
payment of the said debts, I give, devise and bequeath to my
beloved wife Susan A. Turner, for and during her natural life,
all my property and estate real and personal, not herein
otherwise specifically disposed of, recommending her to man
age the same in the moode and manner pursued by me, em
ploying for that purpose the Agents now employed by me, so
long as they are faithful and efficient, and as to which she is
to be the judge; and I give her full power and authority to
sell and convey all my vacant lots in the City of Norfolk on
its suburbs, at such time, in such parcels and on such terms,
as to cash and credit payments, as may seem to her judicious
and proper, the proceeds of such sale to be invested by her
in good permanent interest bearing securities, to be held by
her, just as the other property given to her in this clause of
my will is held, and in the management of my estate, I desire
that when it is necessary to have legal, advice, my friend
Richard H. Baker shall be consulted.
SECOND: I give and devise to Lucy K. Walters, for and
during her natural life, the brick house and lot owned by me
on New Castle Street, in the City of Norfolk, and at her
death, I give and devise the same in fee to my
page 57 [• Grandson Turner M. Johnston.
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THIRD: I give and devise to Richard H. Baker, senior in
fee, all the property owned by me on the West side of Cum
berland Street North of Nicholson Street, and running up to
the cemetery wall, and to Richard H. Baker, Junior all the
property owned by me on the East side of Cumbeland Street
North of Nicholson Street, and running up to the Cemetery
wall.
FOURTH: I fi^ive and devise to Mattie Keeling daughter of
David M. Keeling, for and during her natural life, the lot of
land with the store and dwelling on the South West corner of
Scott and Jefferson Streets, and at her death I give and de
vise the same to my grandson Turner M. Johnston in fee.
FIFTH: I give to the Trustees of Emanuel Chapel an
Episcopal Church established by me on Calvert and Wide
Streets, so long as the same is used as a place of public wor
ship, the income rents issues and profits of all the property
owned by me on the East side of Wide Street, between the
intersection of Calvert and Wide Street and the Ditch which
crosses said Wide Street about two hundred feet South from
said intersection; but if the said Emanuel Church or Chapel
shall cease to be used as a place of public worship then the
said property including the said Church and the lot on which
it stands, shall go and belong to my Grandson Turner M.
Johnson in fee.
SIXTH: I give and devise to my son Henry L. Turner for
and during his natural life, the farm on which he resides called
''Barrens" with all the personal property thereon, and all
the lots lands and houses owned by me within the area
bounded by Tanner's Creek on the North, the Col-
page 58 \ ored Cemetery on the East, Princess Anne Road
on the South, and Church Street and the Lam
bert's Point Road on the West, and at his death I give and
devise the same to my Grandson William H. Turner, Jr., in
fee.
SEVENTH: After the death of my wife, I desire and di
rect that the property given to her by the first clause of this
my will, which embraces all my estate except that specifically
disposed of by the 2nd. 3rd. 4th. 5th. and 6th. clauses of the
same, shall be and the same is hereby disposed of as follows:
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To Lizzie Turner wife of Henry L. Turner for life with,
remainder in fee to her children, all the property owned by
me in the foilomng bounds, beginning at the South West in
tersection of the Princess Anne Avenue and the Kelly Road,
ajid running thence along the West side of the Kelly Road
to the North side of Calvert Street, thence Westwardly along
Calvert Street to Church Street, thence along the East side
of Church Street to the Princess Anne Road or Avenue, and
thence along the South side of the Princess Anne Road or
A-venue to the place of beginning.
To my grand child Nannie Marshall Turner in fee all the
property owned by me on James Street between Bute Street
and Armistead's Bridge, as well as that OA\med by me in conjunction with John B, \^itehead, as that owned by me indi
vidually.
To my grand children William H. Turner and Mannie Mar
shall Turner, in fee, and as tenants in common, my Copper-
honk farm and Spring in the County of Sussex.
To Heniy L. Turner for life with remainder in fee to his
son William H. Turner, Jr., my one half of the
page 59 }• store on the West side of Market Square owned
by me in conjunction with John B. Whitohead
running through to Roanoke Avenue.
To my daughter Mary Elizabeth Johnston for life, with
remainder in fee to her children, equally to be divided between
them, the house and lot in which I reside, with all the house
hold and kitchen furniture therein, and all my real estate in
the City of Norfolk, not otherwise disposed of, except the
vacant lots, which by the first clause hereof are authorized
to be sold, and the proceeds of which said vacant lots, I wish
to be equally divided between Henry L. Turner and George
W. Johnston for their lives respectively, with remainder in
fee to their children.
To Henry L. Turner and George W. Johnston in equal
shares for life, with remainder to their children all stocks
bonds and other personal property wherever situated, belong
ing to my estate at the time of my mfe^s death.
To the children of my son Henry L. Turner, andmv daugh
ter Mary Elizabeth Johnston equally to be divided"^between
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tliem in fee, all my real estate in the villages of Brambleton,
Mayfield and Georgeto-vvn, and all my farms and country
property, not hereinbefore disposed of, wherever situated,
and all my property of every kind real and personal not
herein otherwise disposed of if any such there is.
EIGHTH; I nominate, constitute and appoint my wife
Susan A.' Turner, Executrix of this my Will and as I owe,
few or no debts, I request that she may be permitted to qualify
without giving security, and that no inventory or appraise
ment of my estate shall be made.
page 60 [ Given under my hand and seal this twenty fourth
day of January Eighteen Hundred and eighty-
five.
W. H. TURNER (Seal)
Signed, sealed, published and declared by the Testator as
and for his last will and testament in our presence, who,
in his presence, at his request and in the presence of each
other have hereto set our names as mtnesses.
GEO. W. BAIN, Jr.
JOHN B. WHITEHEAD.
Virginia:
In the Corporation Court of the City of Norfolk, on the
4th day of March, 1885.
The last will and testament of William H. Turner, de
ceased, was this day produced in Court by Susan A. Turner,
the Executrix therein named^ and fully proved by the oaths
of John B. Wliitehead and Geo. W. Bain, Jr., the two sub
scribing witnesses thereto and ordered to be recorded. And
liberty is hereby reserved to the said Susan A. Turner to
qualify as such Executrix when she shall shall see fit.
And on the 14th day of March 1885 on the motion of Susan
A. Turner the Executrix named in the last mil and testa
ment of W. H. Turner, deceased, which has been heretofore
admitted to probate in this Court who took the oath required
by law, and entered into and acknowledged a bond
page 61 )• in the penalty of one hundred and fifteen thou
sand dollars, conditioned according to law, with
out security the said will directing that none shall be required,
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certificate is granted the said Susan A. Turner for obtaining
a probate of said will in due form And it is ordered that
the said Bond be recorded.
Teste: SAML. KIMBEELY, C. C.
By P. X. SMITH, D. C.
A Copy
Teste: W. L. PRIEUR, Jr., Clerk.
By MARY F. RUDOLPH, Deputy Clerk.
EXHIBIT C.
This Indenture made the 1st day of September, 1871, by
and between Wm. H. Turner and Susan A. his wife, Thomas
Bottimore, and Lizzie E. his wife, and W. C. Marrow and
Mollie M. his wife, and the said Wm. H. Turner, Thomas
Bottimore and Wm. C. Marrow, late partners in trade under
the name and style of Wm. H. Turner & Co., of the one part,
and Wm. H. Turner of the other part.
WITNESSETH, that whereas the said Wm. H. Turner,
Thomas Bottimore and Wm. C. Marrow are seized in fee
simple of, and have equal shares as tenants in common, or as
late copartners in and to a large number of lots, pieces or
parcels of land, situate, lying and being in the
page 62 [ City of Norfolk,which they desire and have agreed
to make partition of, by assigning, allotting and
conveying to each by their several conveyances of this date
(of which this is one) an equal tliird part in value of the said
lots, pieces or parcels of land.
Now, Therefore, to this end that perfect partition may be
made between the said W. H. Turner, Thomas Botttimore
and Wm. C. Marrow of all and singular the lots, pieces or
parcels of land aforesaid, and that the said Wm. H. Turner,
Thomas Bottimore, and Wm. C. Marrow, their several heirs
and assigns, may henceforth hold and enjoy in severalty each
his respective part or portion of the said lots, pieces or par
cels of land, they the said parties of the first part, in con
sideration of the premises, have and do hereby, assign allot
and convey unto the said Wm. H. Turner and to his heirs
forever with special warranty, as and for his several portion
of the said lots, pieces and parcels of land, the following prop
erty to-wit: a certain lot of land on the East side of Ne-
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braska Street, in the City of Norfolk, fronting twenty-one
feet on said Street and running back seventy five feet more
or less being part of the lot of land which was conveyed to
the said W. H. Turner, Thomas Bottimore and Wm. C. Mar
row, by G. A. Martin & wife and Gilbert Elliott and wife, by
deed dated the 19th day of June, 1869, and being that part of
said lot which lies nearest to Wide Water Street; also a lot
of land on the North side of Liberty Street, commencing at
the North West corner of Gordon's lot, and running thence
sixteen feet eight inches to the center of the lane between
the houses numbered 79 & 81, wliich lane is to be
page 63 [- kept open for the use of the owners of both houses,
thence Northerly 140 feet to Scott St. thence East
erly along Scott St., to Gordon's line (now Turners) and
thence Southerly along Gordon's line to the place of begin
ning, being the same property which was conveyed to the
said Turner, Bottimore and Marrow, by Wm. T. Harrison,
Trustee, by deed dated the 3d. day of June 1867 and duly re
corded. Also that certain lot of land with the buildings
thereon, on the South side of Scott St. adjoining on the West
the lot herein last conveyed, commencing at a point on said
street 67 ft. 7 inches from Mrs. Holstead's line, and running
thence Easterly 36 feet, 5 inches, thence Southerly 68 feet
more or less to Wm. C. Marrow's line, and thence Westerly
along said Marrow's line and I. W. Wliitehursfs line 36 feet
5 inches more or less to the line of the property hereinafter
last conveyed, and thence Northerly along that line 72 feet
more or less to the point of beginning; also that certain lot of
land on the North side of Queen St., commencing at a point
seventy-five feet from the North East intersection of Queen
and Upper Union Sts., fronting seventy five feet on said
Queen St. and running back one hundred feet, more or less to
Windsor's line, being part of the lot of land which was con
veyed to the said Turner, Bottimore & Marrow, by T. 0. Rob
ertson & wife by deed dated the 27th. February 1867, & duly
recorded. Also the lot of land with the buildings and im
provements thereon commencing at the iNortheast intersec
tion of Upper Union and Queen Streets and running thence
Northerly along the East side of Upper Union Street to the
fence in the centre of a lane between the property hereby con
veyed and the property allotted to Wm. C. Marrow
page 64 j- thirty six feet more or less, thence Easterly along
the said fence in the said lane seventy-five feet,
thence Southerly thirty-six feet more or less to Queen St. and
thence Westerly along Queen St. seventy-five feet to the point
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of beginning, being part of a lot of land which was conveyed
to the said Turner, Bottimore and Marrow, by the deed last
above mentioned, also a lot of land on the West side of Fen-
church St. in the City of Norfolk with the southern end or
moiety of the double brick tenement thereon, fronting on said
Street twenty-one feet, four & a half inches and runing back
one hundred and seventy-four feet more or less to Dixon's
line, being the Southern moiety of the property which was
conveyed to the said Turner, Bottimore and Marrow by Ed
ward C. Bruce and others by their deed dated the 16" day
of April, 1867, and duly recorded.
And also that certain lot of land on the South side of Scott
St., commencing at a point on said Street fifty-two feet, two
and a half inches from the Northeast corner of Mrs. Hol-
stead's frame house, on said Street, and running thence East-
wardly along said street fifteen feet, four and a half inches to
another lot belonging to said Wm. H. Turner, thence South
wardly seventy-two feet to I. W. Whitehurst line, thence West
erly fifteen feet four and a half inches to Wm. C. Marrow's
line, and thence Northerly through the centre of the double
tenement pventy-two feet to the point of beginning on Scott
Street, being part of the lot of land which was conveyed to
the said Turner, Bottimore and Marrow by Seth March, and
wife by their deed dated the 5th day of June, 1867, and duly
recorded.
page 65 [- Witness the following signatures&seals the day
and year first above wi-itten:
AV. H. TURNER (Seal)
SUSAN A. TURNER (Seal)
THOS. BOTTIMORE (Seal)
LIZZIE E. BOTTIMORE (Seal)
W. C. MARROW (Seal)
MOLLIE M. MARROW (Seal)
The c^rasures in the 9" 10" & 11" lines of 4" page made
before signing.
R. H. B. Jr.
The Corporation of the City of Norfolk, to-wit:
I, Ricbd. Walke Jr., a Notary Public for the Corporation
aforesaid, in the State of Virginia, do certify that W. H. Tur-
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ner whose name is signed to the writing above bearing date on
the first day of September, in the year Eighteen hundred and
seventy-one has acknowledged the same before me in my cor
poration aforesaid.





Corporation of the City of Norfolk, to-wit:
I, Richd. Walke, Jr., a Notary Public for the Corporation
of the City of Norfolk and State of Virginia do certify that
Susan A. Turner the wife of W. H. Turner, whose names are
signed to the witing above bearing date on the first day of
September, in the year Eighteen hundred and seventy-one
personally appeared before me in the Corporation aforesaid,
and being examined by me, privily and apart from her hus
band, and having the writing aforesaid fully explained to her,
she, the said Susan A. Turner aclmowledged the
page 66 [ said writing to be her act, and declared that she
had willingly executed the same and does not wish
to retract it.





Corporation of the City of Norfolk, to-wit:
I, A. Meade Smith, a Notary Public for the Corporation of
the City of Norfolk, in the State of Virginia, do certify that
Lizzie E. Bottimore, the wife of Thomas Bottimore, whose
names are signed to the miting above, bearing date on the
first day of September in the year eighteen hundred and
seventy one personally appeared before me in the Corpora
tion aforesaid, and being examined by me privily and apart
from her husband and ha\dng the writing aforesaid fully ex
plained to her, she, the the said Lizzie E. Bottimore acknowl
edged the said writing to be her act, and declared that she
had willingly executed the same and does not msh to retract
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Corporation of the City of Norfolk, to-wit:
I, A. Meade Smith a Notary Public for the Corporation of
the City of Norfolk, in the State of Virginia, do certify that
Mollie M. Marrow, the wife of Wm. C. Marrow, whose names
are signed to the writing above, bearing date on
page 67 [ the first day of September, in the year eighteen
hundred and seventy-one personally appeared be
fore me, in the Corporation aforesaid, and being examined by
me privily and apart from her husband, and having the writ
ing aforesaid fully explained to her, she the said Mollie M.
Marrow acknowledged the said writing to be her act, and de
clared that she had willingly executed the same and does not
wisr to retract it.





In the Clerk's Office of the Corporation Court of the City
of Norfolk on the 26th day of October, 1871. This deed to
which a U. S. I Eevenue Stamp of fifty cents is affixed and
cancelled was this day acknowledged before me by Thomas
Bottimore and W. C. Marrow, parties thereto to be their act
and deed and together with the certificate annexed of the ac-
Imowledgment of W. H. Turner, and of the privy examination,
acknowledgments and declarations of Susan A. Turner wife
of the said W. H. Turner, of Lizzie E. Bottibmore, wife of the
said Thomas Bottimore and of Mollie M. Marrow, wife of the
said W. C. Marrow, also parties thereto, admitted to record.
Tester L. HABMANSON, D. C.
For Thos. W. Peirce, C. C.
A Copy
Tester W. L. PBIEUR, Jr., Clerk,
By MAEfcY F. RUDOLPH, Deputy Clerk,
W. I. Tulin V. Turner M. Johnston, et aJs. 63
page 68 Virginia: In the Circuit Court of the City of
Norfolk, on the 20th day of November, 1926.
Turner M. Johnston et als.
vs.
Elizabeth Turner Cahill et als.
In Chancery.
This day came the complainants, Turner M. Johnston and
H. B. E. Johnston, and on their motion J. Hume Taylor, a
discreet and competent attorney at law practising at the bar
of this court, is appointed guardian ad lit'em for the infant
defendants, George J. Pugh and Jordan A. Pugh, Jr., to
defend their interests in this suit; and thereupon, by leave
of court, the said guardian ad litem filed a joint and several
answer for the said infant defendants, George J. Pugh and
Jordan A. Pugh, Jr., and his own answer as guardian ad litem
for the said George J. Pugh and Jordan A. Pugh, Jr., and
thereupon by leave of court, the adult defendants Med their
answer; to which said answers the complainants replied gen
erally and thereupon, by consent of all parties, this cause was
placed on the docket and came on this day to be heard upon
the bill of complaint and the exhibits therewith filed and
upon the answers to the said bill as above set out and on the
general replication of the complainants to the said answers,
and was argued by counsel.
On consideration whereof the Court doth adjudge, order
and decree that the papers in this cause shall be referred
to Edmund S. Ruffin, Jr., a commissioner in chancery of this
court, who is directed to inquire and report to this court as
follows:
First: Whether the real estate in the bill mentioned can
be conveniently divided among the parties entitled to share
therein.
Second: If the same cannot be conveniently divided,
whether any party in interest will take the entire property
and pay to the other parties such sums of money as their in
terests may entitle them.
page 69 } Third: If the same can not be conveniently di
vided and if no party will take the entire property
and pay the others for their respective shares, whether the
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interests of those who are entitled to the said real estate
will be promoted by a sale of the entire property, or by the
allotment of pari/ and sale of the residue.
Fourth: Wliether the property will sell for more at public
auction or private sale, and if the Commissioner be of the
opinion that it will sell for more at private sale, whether the
offer for the property set forth in the Bill of Complaint in
this cause is the best offer than can be obtaineed for the
property in question.
Fifth: Wliat is the fee simple and amiual value of the said
land.
Sixth: An account of all liens and encumbrances upon the
said real estate.
Seventh: Who are entitled to the said real estate and
whether all parties interested in the said real estate are prop
erly before the Court in this cause, and if so, what are their
respective interests in the said property.
Eighth: Wliat would be a reasonable fee to counsel for the
plaintiffs for conduct of this suit.
Ninth: Any other matter which the Conunissioner may
think pertinent, or which any party hereto may ask to have
especially reported.
page 70 }- Virginia: In the Circuit Court of the City of
Norfolk.
Turner M. Johnston et al,
vs.
Eliabeth Turner Cahill, et als.
In Chancery.
ANSWR OF J. HUME TAYLOR, GUARDIAN OF
GEORGE J. PUGH & JORDAN A. PUGH BY THEIR
GUARDIAN AD LITEM.
For answer to the said bill the said J. Hume Taylor, guard
ian ad litem, answers and says that he is ignorant of the mat-
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ters of fact alleged in said bill; and the said infant defend
ants, George J. Pugh and Jordan A. Pugh, Jr., by the said
guardian ad litem, answer and say that they, being of tender
years, know nothing of the matters mentioned in the said
bill; and they, the said infants, by their guardian ad litem
and the said guardian ad litem for the said infants submit
the protection of their rights and interests to this Honor
able Court.
And now, having fully answered, they pray to be hence
dismissed.
J. HUME TAYLOR,
Guardian ad Litem of George J. Pugh and
Jordan A. Pugh, Infs.
GEORGE J. PUGH,
JORDAN A. PUGH, Jr.,
By J. HUME TAYLOR,
their guardian ad litem.
Virginia: In the Circuit Court of the City of Norfolk.
Turner M. Johnston et al,
vs.
Eliabeth Turner Cahill, et als.
REPORT OF COMMISSIONER IN CHANCERY.
To the Honorable Alan R. Hanckel, Judge of said Court:
page 71 j- In pursuance of a decree of reference of your
Honor's Court entered in the above styled suit on
the 20th day of November, 1926, I gave notice to the parties
that on the 24th day of November, 1926, at 3:00 P. M., at the
office of Jenkins & Jenkins, 722 Citizens Bank Building, Nor
folk, Virginia, I should proceed to execute the said decree;
the said notice, with service of the same accepted by the
Counsel for the Complainants and the Adult Defendants and
the Guardian ad Litem of the Infants, is herewith returned.
I attended at the time and place so appointed, and in the
presence of John B. Jenldns, Jr., Counsel for the Complain
ants and the Adult Defendants, and of J. Hume Taylor,
Guardian ad Litem of the Infant Defendants, I took the depo
sitions of George F. Fulford, E. A. Page and Turner M. John
ston, same being herewith returned.
Upon consideration of said depositions, and the pleadings
in the case, I respectfully report as follows:
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1. That the real estate mentioned in the Bill cannot be
conveniently divided in kind among the parties entitled
thereto.
2. That no party in interest is willing to take the entire
property and pay to the other parties such sums of money as
their interests entitle them to.
3. That the said property cannot be allotted in part and
the residue sold. That the interests of those entitled to the
said property will be promoted by a sale of the entire prop
erty.
4. That the said property cannot be sold advantageously at
public auction at this time, and that the private ofer of W.
I. Tulin to purchase the property at the price of $2,250.00
cash, subject to the usual real estate commission
page 72 \ of five per cent, of $112.50, to Turner M. Johnston,
is a good and fair offer for the property.
5. That the fee simple value of the said property is $2,-
250.00, and that the said property has no annual value at this
time on account of the improvements thereon being in such
bad condition that they are not rentable, and the same are in
such bad condition that the Building Inspector of the City
of Norfolk has ordered them to be either repaired or torn
down.
6. There are no liens or encumbrances upon the said prop
erty, nor against the interests of any of the parties entitled
thereto, except taxes for the current year.
7. All interested parties are properly before the Court.
The names of the parties who are entitled to the said prop
erty, together with the respective interest of each, are as
follows:
a. Elizabeth Carter Hull, a one-fourth interest.
b. Elizabeth Turner Cahill, a one-fourth interest.
c. Turner M. Johnston, a one-fourth interest.
d. George J. Pugh, one-eighth interest subject to the cur-
tesy right of Jordan A. Pugh.
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Jordan A. Pugh, Jr., one-eighth interest subject to the
curtesy right of Jordan A. Pugh.
8. An Attorney's fee of $75.00, together with the taxed
attorney's fee of $15.00, would be a reasonable fee to counsel
for Plaintiffs for conducting this suit.
9. Your commissioner recommends a fee of $1'0.00 to J,
Hume Taylor, Guardian ad' Liiem, for Ms services.
Bespectfully submitted,
EDMUND S. BUFFIN, Jr.,
Commissioner in Chaiicery.
Commission''s fee for this report is $25.00.
page 73 [ Virginia,
In the Circuit Court of the City of Norfolk.
Turner M. Johnston and H. B. E. Johnston, Complainants,
vs.
Elizabeth Turner Cahill and John Cahill, Elizabeth Carter
Hull, Jordan A. Pugh, George J. Pugh and' Jordan A,
Pugh, Jr., the last two being infants, Respondents.
COMMISSIONER'S NOTICE.
To the Parties to the above suit:
I have fixed on Wednesday, the 24th day of November,
1926, at 3 P. M., at the time and the office of JenMns & Jen
kins, 722 Citizens Bank Building, Norfolk, Virginia, as the
place for the executing of the decree of reference which was
entered in the above styled suit on November 20th, 1926.
Givn under my hand as Commissioner in Chancery of the
Circuit Court of the City of Norfolk, this 20th day of No
vember, 1926.
EDIVIUND S. BUFFIN, Jr.,
Commissioner in Chancery.
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We hereby accept legal service of the above notice:
JOHN B. JENiaNS, Jr.,
Counsel for the Complainants and
the Adult Defendants.
J. HUME TAYLOR,
Guardian ad Litem of the Infant Defendants.
page 74 }- Virginia: In the Circuit Court of the City of Nor
folk, on the 13th day of December, in the year 1926.
Turner M. Johnston and H. B. E, Johnston, Complainants,
vs.
Elizalbeth Turner Cahill and John Cahill, her husband, Eliza
beth Carter Hull, Jordan A. Pugh, George J. Pugh and
Jordan A. Pugh, Jr., the last two being infants, Respond
ents.
In Chancery.
This cause came on this day to be again heard on the
papers formerly read and on the report of Edmund S. Ruf-
fin, Jr., Commissioner in Chancery, and the depositions of
witnesses taken before the said Edmund S. Ruffin, Jr., Com
missioner in Chancery, and read and filed along with his re
port in this cause on Friday, December 3d, 1926, to which
report no exceptions have been taken, the said report having
been on file in court more than ten days, and was argued by
counsel.
On consideration whereof the Court doth confirm said re
port and, being of the opinion that the real estate mentioned
in the bill in this cause can not be divided in kind among the
parties entitled to share therein, that no party in interest
mil take the entire property and pay to the other parties
such sums of money as their interests may entitle them to,
that the interests of all parties will be promoted by a sale
of the entire property, and that the offer to purchase the
property at private sale for the sum of $2,250 in cash, sub
ject to commissions of 5%, as mentioned in the bill in these
proceedings, should be accepted, the court doth
page 75 appoint, empower, and direct John B. Jenldns,
Jr., and J. Hume Taylor, who are hereby appointed
special commissioners for that purpose, to execute and de
liver a deed with special warranty of title conveying to W.
I. Tulin the folio-wing property, to-wit:
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Tl)at certain lot of land situated in the city of Norfolk,
Virginia, and shown on a plat entitled "Physical Survey of
M. E. Johnston Estate, made by Dept. of Public Works, Nov.
6,1926, and, according to the measurements as shown on said
plat, bounded and described as follows:
Beginning at a point on the west side of Fenchurch Street
distant twenty-nine and fourteen hundredths (29.14) feet
north of the northwest intersection qf Fenchurch and Cove
Streets, and from such point of beginning running north
wardly and along the Avest side of Fenchurch Street twenty
two and eighty five hundredths (22.85) feet to a point in
the dividing line between the property belonging to the John
ston Estate and that adjoining it on the north belonging to
Dora McF. Fulford, which line is marked by a fence; thence
in a general westwardly direction, along the line of the fence
as shown on said plat, a distance of fifty (50) feet, more or
less, to the western side of a double frame tenement partly on
the line of the property here described and that adjoining it
on the north belonging to Fulford; thence continuing in the
same general direction, along a line running through the
center of said house and designated on said plat as ''line
agreed on by Johnston and Fulford", to the northern side of
said house; thence continuing in the same direc-
page 76 }- tion, along said line, a distance of sixteen and
twenty four hundredths (16.24) feet along the
northern line of a shed, or outhouse; thence continuing in
the same direction and along said line, forty four and sixty
five hundredths (44.65) feet; thence in a general southwardly
direction a distance of twenty-four and twenty-six hundredths
(24.26) feet to the northwest corner of the property be
longing to "W. I. Tulin; thence eastwardly and along the
northern line of Tulhi's property a distance of forty-eight
and sixty-nine hundredths (48.69) feet to the northeast cor
ner of the Tulin property; thence in a southerly direction and
along the eastern line of Tulin ^s property a distance of five
and thirty-three (5.33) feet; and thence eastwardly and along
the northern line of property belonging to A. F. Caffey, shown
on said plat, a distance of one hundred and twenty-hun-
dredths (100.20) feet to the point of beginning, when and
after the said "W, I. Tulin shall have deposited in The Citi
zens Bank of Norfolk, Virginia, to the credit of the Court in
this cause the sum of T^venty- two Hundred and Fifty Dollars
($2,250), and the said John B. Jenkins, Jr., and J. Hume Tay-
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lor, Special Commissioners, are hereby directed to report
how they shall have executed this decree.
(End of Exhibit.)
INEZ TYLER,
on behalf of the complainants, being duly sworn, testified as
follows;
Examined by Mr. Jenkins:
Q. Miss Tyler, you have given the court your name; will
you please tell the court where you are employed?
A. With Turner M, Johnston and Company.
Q. In what capacity?
page 77 [• A. Typist and stenographer.
Q. Were you employed as such on or about No
vember 3, 1926?
A. Yes, sir.
Q. Miss Tyler, I hand you a paper and ask you to look at
it and tell if you can identify it?
A. I can.
Q. Who prepared that paper?
A. I wrote it for Mr. Johnston.
Q. Will you please state the circumstances which led up to
the drafting of that paper and tell who was there and every
thing that was said that you can recall?
A. Mr. Tulin called before Mr. Johnston came in and asked
if I had prepared a paper showing that he had bought the
property of Mr. Johnston on Fenchurch Street, which I had
not, and told him so. About that time Mr. Johnston came
and asked Mr. Tulin if he wanted the paper, and Mr. Tulin
said yes, he did, showing that he had bought the property.
Mr. Johnston asked me to write the letter which I wrote,
and we were aided in writing it by Mr. Tulin.
Q. Did you witness the paper in question being signed?
A. I did.
Q. Was there anything else said there that you can recall?
A. No.
page 78 j- CROSS EXAMINATION.
By Mr. Rixey:
Q. Miss Tyler, what calls to your mind the statement by
Mr. Tulin, when he came in, requesting whether or not you
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had drawn a paper, by which paper Mr. Tnlin had bought the
property ?
A. Mr. Tulin called the afternoon before. That was the
first I knew of it, I believe, and he asked me about the paper.
Mr. Johnston was not in, and in the morning he came and
asked me about it.
Q. "What makes you think that Mr. Tulin asked you if you
had prepared the paper which showed that Mr. Tulin had
bought the property?
A. I just remember that that was what he asked me.
Q. Did he use the word ''bought"?
A. He did.
Q. What makes you so sure that he used the word
*'boup:ht?"
A. I am absolutely clear that he said ''bought".
Q. It has been quite a long while, hasn't it?
A. Well, it has been quite a while.
Q. I suppose people come into your office every day, num
bers of them, and ask you questions, do they not?
A. They do.
Q. How can you testify as to a particular word that a man
used?
A. In the conversation with Mr. Johnston makes
page 79 } it more clear that Mr. Tulin used the word.
Q. The conversation you had with Mr. Johnston
after this was all over?
A. Not after. When Mr. Johnston came into the office I
had talked to Mr. Tulin only a few minutes.
Q. Wlio dictated the contract?
A. Mr. Johnston dictated it with the help of Mr. Tulin.
Q. Wliat do you mean?
A. Mr. Johnston would dictate it and would turn to Mr.
Tulin and ask if he had anything to supply.
Q. If you understood Mr. Tulin was buying that property,
why did you not put a provision in. that contract by which
Mr. Tulin. agreed to buy it?
Mr. Jenkins: That question is objected to on the ground
that it calls for a legal opinion, and on the further ground
that the witness has already stated that she was drawing the
paper in accordance with instructions which had been given
her, and was, herself, exercising no judgment and discretion
in the matter.
A. Because I was writing what Mr. Johnston dictated.
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By Mr. Rixey:
Q. So, at the time, you knew that you were not writing such
a paper as Mr. Tulin wanted?
page 80 (- Mr. Jenkins: The question is objected to as call
ing for the opinion of the witness.
A. It was what I understood Mr. Tulin wanted.
By Mr. Bixey:
Q. So your understanding was that the paper you drew
there was what Mr. Tulin wanted?
A. Yes.
Q. And what Mr. Johnston wanted to give him?
A. That Mr. Johnston was supposed to give him.
Q. Do you remember any conversation between Mr. John
ston and Mr. Tulin relative to the signing of this paper by
Mr. Tulin?
A. No, I don't.
Q. Are you prepared to say that no such conversation
took place ?
A. I am not.
Mr. Jenkins: I offer in evidence paper marked Exhibit No.
.1, filed mth the original bill.
ROBERT L. HOLLAND,
on behalf of the complainants, being duly sworn, testified as
follows: '
Examined by Mr. Jenkins:Q. You are Mr. Robert L. Holland, the building inspector
of the City of Norfolk, are you not?
A. Yes, sir.
Q. Mr. Holland, I hand you a paper signed by
page 81 }- yourself, as building inspector, dated November
30,1926, which I will ask the stenographer to mark
as ''Holland Exhibit No. 1", and ask you if you can identify
the same?
A. Yes. That was sent out from my office and signed by
me.
Q. Will you please state to the court what circumstances
led up to the execution and sending of that paper to Mr.
Johnston?
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A. I will, as near as I can. Mr. — I can't call the gentle
man's name—Tulin—
Q. (Interposing) Is this Mr. Tulin of whom you speali?
A. Yes.
Q. The gentleman sitting across the tahle from you?
A. Yes. When it first came to my laiowle<ige, I am not
sure whether he called up on the 'phone, or came to the office,
he wanted this building in question, of Turner Johnston, in
spected. I am not sure, but I think he came to the office to
see me. I went up and looked tlie building over. Of course
I knew the condition of the building before. The building was
in very bad condition before and should have come down a
year or two before. On different occasions after I served the
notice on Mr. Johnston (I could not recall whether it was
two or three times) he came to my office to see me in regard
to it to know what had been done. He stated that he had
bought the property but he did not buy the building, and it
was up to Mr. Johnston to take the building down,
page 82 }• and that he was not going to take the property,
as well as I remember, unless Mr. Johnston took
the building down; that what he had bought was the land and
he was not going into any controversy with Mr. Fulford in
regard to the abutting property. It was a double house with
a party wall—one wall between the two properties. Of course
I notified Mr. Johnston—I know I did. I sent him the second
notice, and he had failed to do anything. I .then, which the
City Code requires, notified Col. Borland of the fact that Mr.
Johnston had failed to carry out my instruction in regard to
the building. Col. Borland visited the premises in company
with an engineer, or one or two of them, and ordered the
building removed, which Mr. Johnston did after that—he re
moved the building. I believe that is about all I really know
about it.
Q. Mr. Holland, what caused, if you know, Mr. Tulin to
come to you about this building the first time he came?
A. He wanted the building pulled down. He told me he
wanted to build on the property there.
Q. That he wanted to build on the property?
A. Yes, and he wanted the buildingdown, and he didn't buy
the building but he bought the land.
Q. Now, Mr. Holland, you have testified that either Mr.
Johnston himself had the building taken down or that you
thought ho had the building taken down?
A. Mr. Johnston had the building taken down.
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Q. Do you know that of your own personal
page 83 [ knowledge?
A. Yes. In fact, I talked with Mr. Tulin about
it. I told him we had to deal with Mr. Johnston unless there
was a deed. If the property had not been deeded to him
that Mr. Johnston was responsible for the building, and he
was the man I would have to take the building down; that it
was not transferred to him, and I would have to deal with Mr,
Johnston and not him any way.
CROSS EXAMINATION.
By Mr. Rixey:
Q. You said you were familiar with this property before
your conversation with Mr. Tulin; had you ever had the mat
ter up with Mr. Johnston prior to that time about tearing
the building down?
A. I never had.
Q. This conversation that you had mth Mr. Tulin, was it
over the 'phone, or did Mr. Tulin come to your office?
A. I don't think Mr. Tulin ever talked to me over the
'phone. I think he called the.office perhaps once or twice,
but he came to the office I know as many as three times about
it, and he was very anxious that the building should be pulled
down so that he could build on it.
Q. Now, Mr. Holland, isn't it possible that Mr. Tulin could
have told you he was thinking of buying the property?
A. He never told me he was thinldng of it. He told me he
had agreed to buy the property but he did not
page 84 [• agree to buy the house; that it was up to Mr. John
ston to remove that building before he would take
it, and was pushing me in order that I might push Mr. John
ston to get the building down.
Q. If Mr. Tulin should say that he did not tell you he had
actually bought the property, but his understanding was
that he was considering buying it, could you not have been
mistaken?
A. No, sir, absolutely not.
Q. Didn't Mr. Tulin tell you he had the property tied up
so that he could buy it if he wanted to?
A. No, sir. I do not know what Mr. Tulin was thinldng of,
or what he had in his mind, at the time he was talking to me.
That, of course, I don't know, and I didn't know anything
about any agreement between himself and Mr. Johnston, only
what he told me. He told me that "I have bought this prop-
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erty*'. Then I remember his telling me ''I have no deed for
it and I am not going to take it unless I can get tlie building
down, because I am not going to have any trouble with Mr.
Fulford and the property owners there'*.Q. So he told ^ou he would not take the property except
nnder certain circumstances?
A. He told me unless the building there was wrecked that
he was not going to get hold of the property.
Q. So in his conversation he did mention a con-
page 85 y tingency in which he would not take the property ?
A. He said that he wonld not take the property
—think, but I am not sure whether he told me that point, but,
so far as that goes, perhaps he did say that he would not take
it. I am not sure whether he did or did not, but I know that
he talked to me on two or three different occasions, and of
course naturally I could not see if he had not bought the
property why he was so anxious to get the building down. I
thought it was all a settled deal from what, he told me, and he
was only trying to play a strong part to get the building
wrecked so that he would not be troubled with the wrecking
of it.
Q. Did Mr. Tulin say anything to you about the building
being a fire trap and endangering surrounding property?
A. If he ever mentioned such a thing to me, about it being
a fire trap, I am pretty sure that he never mentioned that
part. All that he was coming to the office for was to get the
building do^vn and to get me to push Mr. Johnston to get
it down.
page 86 } TURNER M. JOHNSTON,
one of the complainants, being duly sworn, testi
fied as follows:
Examined by Mr. Jenkins:
Q. You are Mr. Turner M. Johnston?
A. Yes.
Q. One of the plaintiffs in this suit against Mr. Tulin?
A. Yes.
Q. Mr. Johnston, in the suit in question we have stated
in the bill that a deed for this property was tendered to
Mr. Tulin?
A^ Yes, sir.
Q. Now, I will hand you a paper filed as Exhibit No. 2 with
the bill in this suit, and ask that the stenographer mark it
76 Supreme Court of Appeals of Virginia.
"Johnston Exhibit No. 1", and ask you if you can identify
that paper?
A. Yes, sir.
Q. Will you please state the time and place and all the
circumstances surrounding the tendering of that deed to Mr.
Tulin?
A. Yes. I came around and got you and went to Mr. TuKn's
office, and he was there. You and I had brought up the deed
for the property that he had bought, and asked him to make
settlement for it. Then Mr. Jenldns and he had some con
versation, and he said that he had decided not to take the
property. We talked a while and then came on do%vntown.
Q. Will you please state the time that this took
page 87 place?
A. It was in the morning somewhere around 11
o'clock.
Q. What date?
A. I don't remember the date exactly. I did not take a
memorandum of the date.
Q. Will you please inspect that deed to see if there is a
memorandum on it, and state who made that memorandum
and when?
A. Yes. ''Deed tendered and refused December 31, 1926".
Q. Wlio made that memorandum?
A. You did.
Q. Where was it made?
A. Downstairs. We were talking then do^vnstairs where
he keeps his peanuts.
Q. Downstairs in what house, in what city?
A. Cove Street, Norfolk, Virginia, his place of business.
Q. Who was looking at me at the time that memorandum
was made?
A. I was mth you.
Q. Wlio was looking at me?
A. I was.
Q. Was there anyone else there?
A. Mr. Tulin was there.
Q. Did he see it?
A. Certainly he saw it, and you told him you were going
to put it on there, that you had tendered him the deed and
he refused it,
page 88 }- Q, Now, Mr. Johnston, I want to ask you the
circumstances under which that building, which
was formerly on this property, and that of Mrs. Fulford,
which adjoins it on the north, was demolished ?
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A. It seems to me sometime after the sale I got the notice
that the building was in bad condition and had to be repaired
or demolished. I did not pay any attention to it, and then I
got another notice, I went to see Mr. Holland and told him
I had sold it to Mr. Tulin. It went on and went on, and the
best I can recollect he wrote me another letter and told me if
I did not have it torn down that he would have it demolished
under Section so and so, and I told him I had nothing to
do with it and go ahead and have it demolished. To the,
best of my recollection Mr. Holland said I had nothing to do
mth tearing it down, although I may have, but I don't think




Q. Mr. Holland said you tore the building down. Whom
do you say tore it down?
A. To the best of my recollection I think Mr. Holland did.
I could not say positively.
Q. It was a good sized building, wasn't it?
A. Yes.
page 89 }• Q. It would take some time to tear it down?
A. Yes, but I didn't pay any attention to it.
Q. How long would it take a couple of men to tear it down?
A. I don't Imow.
Q. Some days?
A. Yes.
Q. And yet you say your memory and Mr. Holland's—
that one thinks one thing and one another
A. Yes. I think I can find out positively.
Q. Are you willing to take an oath that you did not have
the building torn down?
A. Yes, as near as I can recollect. That is the best of my
recollection.
Q. Are you willing to take an oath that you did not have
the building torn down?
A. I tolci you the best of my recollection. I can't swear
to it. I haven't enlightened myself on the subject. I thought
Mr. Holland had it done. That w^as my impression, although
I may be wrong.
Q. Who owns that prpoerty today?
A. Do you mean the title it is in?
Q. Yes.
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A. I suppose it is in our name.
Q. Wliosename?
A. M. E. Johnston Estate.
Q. Did Mrs. M. E. Johnston's Estate ever own
page 90 [- that property?
A. Yes, as near as I can say. The taxes were
paid by it, I think.
EE-DIRECT EXAMINATION.
By Mr. Jenkins:
Q. Mr. Johnston, do you recall, when you were notified
about having to have that building torn down, asking me for
my advice about it? .
A. Yes.
Q. Do you remember what my advice was about tearing
the building down ?
Mr. Rixey: I object to what he might have been advised
by an attorney.
Mr. Jenkins: State the ground of the objection.
Mr. Rixey: I object to the evidence on the ground that
what he may have been advised is purely hearsay and not
material to the issues.
Mr. Jenkins: I reply to that objection by saying that the
question propounded the witness will in no wise bind the de
fendant Wl I. Tulin as to any issues raised in the case, but
the question is framed solely for the purpose of refreshing
the recollection of the witness to lead to further questions.
page 91 \ By Mr. Jenldns:
Q. Can you recall any advice I gave you about
having the building torn down?
A. I cannot.
Q. Do you remember anything being told you about the
difficulty that the Willcox Estate got into with their tenant
when the city ordered the domolition of a building on Market
Street opposite the City Market?
Mr. Rixey: I object to the question as leading, the witness
having testified that he has no recollection of the subject, and
this is an effort on the part of counsel to lead the witness.
Mr. Jenkins: In reply to the objection, the question is pro
pounded to the witness solely for the purpose of refresHng
his recollection.
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A. Yes, but I had forgotten it absolutely.
By Mr. Jenkins:
Q, I now hand you a paper which is in my file in this suit,
and which I mil ask the stenographer to mark "Johnston Ex
hibit No. 2", and ask you if you can identify that paper?
A. Yes, sir. I wrote that.
Q. "Was, or was not, that sent to Mr. Holland?
A. Yes, sir, December 16.
Q. Do you Imow how it got in my file? ?
A. I don't remember that.
page 92 }- Q. Do you recall whether or not you brought that
paper to me and showed it to me ?
Mr. Rixey: I do not know what counsel is trying to get in
this matter, but I think he has gone far enough in prompting
and leading the witness, and I object to any further leading
questions.
A. I don't remember, but I suppose I gave it to Mr. Jen
kins with the rest of the papers so that he could go along
with this suit to the best of his ability.
RE-CBOSS EXAMINATION.
By Mr. Bixey:
Q. Who was M. E. Johnston?
A. My mother.
Q. Who is the representative of that estate?
A. She died and left four children; three of them are
dead, and I am the only one living. I collect the rents from
the estate. There has been no fiduciary. It came through
my grandfather's will. I am the agent.
Q. In other words, this property descended to the heirs
of your grandfather?
Mr. Jenkins: I object to that question. The record in this
case shows the property passed under the will of William H.
Turner, deceased, to Mrs. Mary Elizabeth Johnston for her
life, and after her death to her children, and
page 93 [ the question propounded to the witness assumes
a state of facts which the record in this case
proves otherwise.
Mr. Bixey: The witness has testified that the property be
longs to the Estate of Mrs. M. E. Johnston.
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By Mr. Rixey:
Q. I ask you again to whom does this property belong?
A. That is all I can answer. Do you want to know the
names to whom it belongs?
Q. Yes.
A. It belongs to Turner M. Johnston one-fourth; Elizabeth
Carter Hull one-fourth; Turner Higgins Cahill one-fourth;
a life interest to Jordan A. Pugh and his two sons, Jordan
and Johnston.
Q. Did Mrs. M. E. Johnston ever have title to this prop
erty?
A. I suppose so.
Mr. Jenkins: The question is objected to on the ground
that it calls for an expression of a legal opinion from a lay
man.
By Mr. Rixey:
Q. ^Vlio made the allegations contained in the bill filed in
these two suits?
A. Mr. Jenkins, I suppose.
Q. Thand you a bill in chancery filed in the case of Turner
M. Johnson, et als. versus Elizabeth Cahill, et als., and ask
you whether you signed your name to the bottom
page 94 }• of that page?
A. Yes.
Q. I will ask you to read that bill and see if there is any
allegation in it whether the fee of the property involved in
this suit ever belonged to Mrs. M. E. Johnston?
• ^Mr. Jenkins: I object to that question because the paper
signed by Mr. Johnston speaks for itself and is the best evi
dence of what it contains.
A. It belonged to my gi^andfather, and, at his death, went
to my mother, and, at her death, to us children.
By Mr. Bixey:
Q. So your mother never had more than a life estate in it,
did she?
A. I do not imagine so.
Q. So the fee simple interest in that property never be
longed to Mrs. M. E. Johnston, or to her estate, did it?
A. I don't think so.
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BE-RE-DIBECT EXAMINATION.
By Mr. Jenkins:
Q. To whom is the property in question assessed on the
land books of the City of Norfolk?
A. To__Mxs,._M. l^^ohnston's Estate.
Q. To whom are the tax^HilTs rendered?
A. To Mrs. M. E. Johnston's Estate.
Q. How long have they been so rendered?
page 95 }• A. After my mother died.
Q. If anywhere in this suit or elsewhere you
have used the phrase ''Estate of Mary E. Johnston, de
ceased", wall you state what persons you intended to desig
nate by that description?
A. Her children.
Q. You have testified that the bill of complaint in this chan
cery suit of Turner M, Johnston against Elizabeth Turner
Cahill was prepared by me from information furnished
me; will you please state whether or not you know, at the
time I prepared this bill of complaint in question, I had any
knowledge of the existence of the contract between Mr. Tulin
and yourself?
A. I think you did. As near as I can recollect, when Mr.
Tulin stated that he would not buy the property or would not
take it, I brought the contract to you.
Q. Was it before or after this bill of complaint—
A. (Interposing) You have got me. I don't Imow what a
bill of com,plaint is.
Q. Mr. Johnston, you have testified that this suit of Tur
ner M. Johnston and H. B. E. Johnston against Elizabeth
Turner Cahill and others, which was the suit which was first
instituted asking the court to authorize a sale of this prop
erty to Mr. Tulin, I ask you if you have not testified that
this paper which I have in my hand, which is the bill of com
plaint in that suit, was prepared by me from in-
page 96 [ formation furnished me by you?
A. Certainly.
Q. Now, at the time I prepared this paper, do you know
whether or not you had communicated to me the fact that the
contract between Mr. Tulin and yourself was in existence, or
not?
A. I could not say. All I can say is I told you to prepare
the papers, and you said you would. I told you I had made
the sale and told you to do the necessary things to have it
transferred.
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Q. I ask you when did you first tell me you had a contract
with Mr. Tulin about the property ?
A. I think, to the best of my recollection, I told you I had
a contract after I had told, you Mr. Tulin had come up and
said that he would take the property, and gave you the con
tract, and asked you if the contract was good, and you said
yes.
Q. Do you know whether or not that was before or after I
had prepared this paper which I hold in my hand?
A. I do not. I took none of those things into consideration.
page 97 ]• Virginia,
City of Norfolk, to-wit:
I, D. S. Phlegar, a Notary Public for the State of Vir
ginia at Large, certify that the foregoing depositions of Gr.
F. Fulford, Edward L. Breeden, Jr., Inez Tyler, IS. L. Holland
and Turner M. Johnston were duly taken and sworn to at
the time and place and for the purpose in the caption men
tioned, and that signatures thereto were waived by counsel.









Messrs. Turner M. Johnston & Co. Agent, M. E. Johnston Est.
Messrs. Geo. F. Fulford & Co., Agent Dora MoFulford.
Gentlemen:—
RE: DANGEROUS DOUBLE FRAME BUILDING
No*s. 203-205 Fenchurch Street.
Your attention invited to notice to you from this office,
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tinder date of IStli inst., Tegarding the dangerous frame
building at the above location.
Tliis will notify you, as agents for the property, if the
Ihe aforesaid dangerous conditions are not remedied, begin
ning within ten days, action will be taken under section No,
1256 Norfolk City Code.






Director of Public Safety.
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Phone 24948
TURNEE M. JOHNSTON & CO.
EENTALS
Suite 40 Alsace Building
Norfolk, Va.,
December, 16th/192^




Dangerous double Frame Bldg No's 203-205
F'enchurch Street.
In reply to your communication regarding the above build
ings—the Estate of Mrs M. E. Johnston owning No. 203—^as
agent for M. E. Johnston Estate beg to say, in my beKef it
would be impossible to repair this property owing to its con
dition and that the only thing to do under the existing cir
cumstances would be to demoush it. I am always wiUing to
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cooperate with your office and would appreciate it very much
if you would give me your opinion, as to what is the best way
to proceed in this matter.
Thanldng you, I am.
Yours very truly,
TURNER M. JOHNSTON Agent.
page 101 } In the iCircuit Court of the City of Norfolk.
Virginia.
Turner M. Johnston et als.
V.
W. I. Tulin et als.
In Chancery
Depositions of witnesses taken before D. S, Phlegar, a
Notary Public for the State of Vir^nia at Large, pursuant
to agi'eement of counsel, at the offices of Messrs. Rixey &
Rixey, Essex Building, Norfolk, Virginia, May 23, 1927, to
be read as evidence on behalf of the defendants in the above
entitled cause pending in the Circuit Court of th'e City of
Norfolk, Virginia.
Present: Messrs. John B. Jenkins and J. Hume Taylor for
the plaintiffs; Messrs. Rixey & Rixey (Mr. John S. Rixey)
for the defendants.
page 102 W. I. TULIN,
one of the defendants, being duly sworn, testi
fied as follows:
Examined by Mr. Rixey:Q. Please state your name, residence and occupation?
A. William I. Tulin; reside at 727 Shirley Avenue, Nor
folk; manufacturer of peanut products.
Q. You are the same W. I, Tulin who is defendant in the
Chancery cause of Turner M. Johnston against yourself,
are you not?
A. Yes.
Q. I show you a paper, which is marked Exhibit Tyler No.
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1, already in evidence, and ask you whether or not you signed
that paper?
A. I did.
Q. Please state the history, from the beginning, of the cir
cumstances of your signing that paper?
A. Sometime in the month of October Mr. Johnston met me
in front of my place of business on Cove Street, and he asked
me whether or not I would be interested in his lot on Fen-
church Street. I asked him what would he sell it for. He
said "Could I get as much as $2,250 for it"? I asked him
''How much of it have you got there"? He said ''I have got
25 feet front, but don't know how far it runs back, how many
feet in length, only I do know it runs back as far as the rear
of Church Street property".
Q. That occurred opposite your place of business on Cove
Street?
page 103 \ A. Bight in front of my place of business on
Cove Street.
Q. On the sidewalk?
A. On the sidewalk.
Q. Did you tell him at that time that you would be inter
ested in the property, or what did you give him to under
stand?
A. I told him that I would have to consider and find out
what property was worth on Fenchurch Street, and that if
he would give me an option on it I would get to work on it.
He said ''All right, I wdll give you an option on it". I said
"I want it in writing". "All right", he says, "sujipose you
come up to my office today or tomorrow, and we will make
out a piece of paper".
Q. Was that the only time that you had any conversation
with Mr. Johnston about the purchase of this property with
the exception of the time that you went to his office?
A. That is the only time.
Q. Then when did you go to his office?
A. If I remember correctly, it was a day or two later.
Q. That was the date on which this paper is dated?
A. Yes, sir.
Q. Please state Avhat took place at Mr. Johnston's office?
A. I came up there one time and he was not in. I asked
the stenographer what time Mr. Johnston would be back.
She said that he is due here most any time, but she did not
know exactly what time he will be back.
page 104 j- Q. That young lady, Miss Tyler I think was her
name, testified that when you came into the room
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you asked her whether or not she had prepared the paper by
which you were to buy the property; did you make any such
statement as that?
A. I went up there again. I did not find Mr. Johnston in,
and I went up there again—don't remember whether the
same day or the next day. When I came in Mr. Johnston
wasn't there again, and I asked that lady whether or not Mr.
Johnston left some paper for me, and as we were talking
Mr. Johnston came in.
Q. At either of those times when you went to Mr. John-
ston's office did you make any statement to the young lady
to convey the idea that you had bought the property or had
agreed to buy the property?
A. No.
Mr. Jenkins: I object to the question on the ground that
it calls for an opinion of the witness and it should be limited
to the exact lan^age in speaking to the young lady and not
what he now thinks the young lady meant.
By Mr. Rixey:
Q. Miss Tyler, in her examination, testified as follows:
"Mr. Tulin called before Mr. Johnston came in, and asked
if I had prepared a paper showing that he had bouglit the
property of Mr. Johnston on Fenchurch Street". Please state
whether or not you made such an inquiry of Miss
page 105 }- Tyler?
A. I did not.
Q. Now, go ahead with what occurred in Mr. Johnston's
office after Mr. Johnston arrived?
A. When Mr. Johnston came in he said "Hello, Mr. Tulin.
What kind of paper do you want"? I said "I want a paper
reading that you give me an option on this property if I
choose to buy it at your price, aftp I find out it is worth it".
Then he says, Supposing you dictate this paper", which I
did. I told him word for word, and he transmitted this to
the young lady.
Q. At the time you dictated that paper did you have any
intention of signing it?
A. No, sir.
Q. All right, go ahead?
A. With the exception of where he says to, be paid in cash
on delivery to Mr. Tulin of a good sufficient deed to said
property—I didn't say that at all. I only went as far as the
price was concerned. That is where I dropped off.
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Q. Then, after the paper was typed, I suppose, by Miss
Tyler, then you say you did not have any intention of sign
ing it?
A. Mr. Johnston signed it, and after thinking a while he
said ''Mr. Tulin, you had better sign it, too*'. I stepped into
the office. "Wliile I was talking to him, I was outside of his
office, outside of the rail.
page 106 )• Q. Do you mean outside of the office room or
outside of the rail?
A. Outside of the rail.
Q. In the office?
A. Yes, sir. I said "Mr. Johnston, I will sign it if you
want me to sign it, but I want you to understand I am not
buying the property", and he said ''That is all right*', and
I signed it.
Q. Was anything said at that time about the frontage on
Fenchurch Street?
A. Not at that time.
Q. "Would less than 25 feet frontage on Fenchurch Street
be of any service to you?
A. No.
Mr. Jenkins: I object to that question on the ground that
it has nothing to do with the issues in this cause.
Mr. Rixey: My answer to that is that Mr. Tulin has just
testified that at the time of the negotiations for this property
Mr. Johnston represented the property as fronting 25 feet
on Fenchurch Street, and Mr. Tulin relied upon his repre
sentations.
By Mr. Rixey:
Q. I might ask you at the time Mr. Johnston told you there
were 25 feet frontage on Fenchurch Street, state whether
or not you had any means of ascertaining whether
page 107 [- that was correct, or not?
A. I did not.
Q. Did you know how far the property extended there—
how much frontage there was on Fenchurch Street?
A. I did not.
Q. So you relied solely on Mr. Johnston's representations
to you?
A. Yes, sir.
Q. Is there a building on the Fulford lot?
A. There was at that time. You mean that brick building?
Q. No; isn't there a building now on the Fulford lot?
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A. Yes, sir.
Q. Does that building extend the full width of the Fulford
lot on Fenchurch Street?
. A. I don't know what the building takes up at all.
Q. You do not know where the line between the property
involved in this suit and the Fulford lot runs?
A. I do not, but it runs more than 25 feet between that
building and Mr. Cathey's property.
Q. So there is more than 25 feet in space between the
building that is on the Fulford lot and the building that is
on the line of the property involved in this suit?
A. Yes, sir.
Q. On the line to the south?
A. Yes, sir.
Q. And the Fulford lot lies to the north?
page 108 !» A. Yes, sir.
Mr. Eixey: That is all. The witness is with you.
CROSS EXAMINATION.
By Mr. Jenkins:
Q. Mr. Tulin, you stated that when these negotiations were
begun Mr. Johnston first came to you?
A. Yes.
Q. And offered to sell to you?
^A. Yes, sir. He didn't come to me, but we met on the
sidewalk in front of my place of business.
Q. Who brought up first the question as to whether or not
you would be interested in the purchase of this property?
A. Mr. Johnston did.
Q. Mr. Johnston did?
A. Yes, sir.
Q. Had you ever been to Mr. Johnston before with refer
ence to the purchase of this property?
A. It has been sometime ago when I saw another man dur
ing the boom of the war, I think probably eight years ago or
something like that. At one time we took an option on this
property, for thirty days, I believe, and we dropped the op
tion.
Q. On the occasion when that option was granted to you,
did you go to Mr. Johnston and ask for an op-
page 109 [• tion, or did he come to you and offer to give you
an option?
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A. Do you mean the occasion seven or eight years ago I
Q. Yes.
A. I don't remember how that was. Just a minute, I do
remember, too. At that time I was a tenant of his at six—
I don't remember the number on Fenchurch Street. I lived
in one of the houses that he had the rental of. I believe he
come over to collect rent, and that is when the option was
taken.
Q. As a matter of fact, at that time, didn^t you ask Mr.
Johnston to give you an option on this property?
A. I didn't know at that time whether Mr. Johnston had
any property for sale. Everybody was buying property
and selling it and making money. He said ''I have a piece of
property here I would like to sell to somebody".
Q. Now, Mr. Tulin, can't you answer my question in a very
few words? As a matter of fact, didn't you go to Mr. John
ston and ask for an option on the particular piece of property
which is the subject of this suit?
A. I didn't go to him and I didn't laiow where he was.
Q. At the present time you are engaged ia the peanut manu
facturing business on Cove Street?
A. Yes, sir.
Q. And the rear of your Cove Street property adjoins the
Johnston estate property on the south, does it not?
A. Johnston's property runs in the rear of my
page 110 } building to the north.
Q. The Johnston property adjoins your prop
erty to the north?
A. Yes, sir.
Q. And your property adjoins the Johnston property to
the south ?
A. Yes, sir.
Q. How long have you been located in your place of busi
ness on Cove Street?
A. Eleven years.
Q. That was before the option was granted eight years
ago?
A. Yes, sir.
Q. It was before the paper was executed in this suit?
A. Yes, sir.
Q, Before that time you had opportunity to observe that
property as to its location and dimensions?
A. No, there was no use for me to tell as to dimensions.
I was never interested to find out the dimensions.
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Q. Did you ever go around on Fenchurcli Street to look at
it?
A. I went on Fenchurch Street many, many times, but never
looked at it in any particular view.
Q. Mr. Tulin, there has been introduced in this suit the
record in the suit of Johnston a^'ainst Cahill, and among the
papers in that suit there is a plat filed as Exhibit B, which
I now have in my hand and show you. This plat
page 111 }• is entitled '^Physical survey for M. E. Johnston
Estate, made by Department of Public Works on
November 6, 1926". This plat not only shows the Johnston
property which is the subject matter of this suit but also
shows your Cove Street place of business, does it not ?
A. I see my name there. I don^t know what is on it.
Q. Now, when this plat was being prepared did you see
the City surveying party up there while they were making it?
A. I had seen somebody surveying the property, but I
didn*t know what it is for or anything- else.
Q. You didn't know what it was for?
A. No.
Q. Didn't you see Mr. Johnston up there with the survey
ing party?
A. I saw him there, too.
Q. Did that convey any significance to your mind?
A. Not in the least. I didn't know that the property had
to be surveyed.
Q. Did you see Mr. Fulford up there?
A. I saw Mr. Fulford up there, too.
Q. Did the city engineer, Mr. George Bush, who prepared
the field notes from which this was made, make inquiry of
you?
A. He didn't make it of me. I saw him doing something,
but I didn't know what he was doing.
Q. That conveyed nothing to your mind ?
page 112 [ A. No.
Q. How old are you?
A. 50.
Q. How long have you been in this country?
A. 40.
Q. Have you ever bought any real estate before?
A. No, not except this property here.
Q. As a matter of fact, Mr. Tulin, it has t)een testified to
that on the 31st day of December, 1926, Mr. Johnston, ac
companied by myself, went to see you in your place of busi
ness on Cove Street, and tendered you a deed?
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A. Yes, sir.
Q. And told you that that was the deed to the, property
which you had contracted to buy, and requested you to de
posit some money in the Citizens Bank in order that the de
cree of sale may be complied with?
A. He asked me whether or not I would take the property,
and I told him I didn't want the property.
Q. Did you say anything at the time about the dimensions
of the lot?
A. At that time?
Q. Yes.
A. Mr. Johnston asked me what objection have I got to the
property.
Q. And what did you reply?
A. I told him I had objection against your ac-
page 113 [• tion, you tried to trap me. That is what I replied,
in your presence.
Q. You insulted him?
A. No, I didn't insult him.
Q. Did you mean to infer tliat he was trying to take undue
advantage of you?
A. Yes.
Q. And to defraud you and cheat you in this transaction?
A. No, not defraud me.
Mr. Eixey: I object to that question on the ground that it
is putting a misinterpretation on the statement of the witness.
Mr. Jenkins: I am trying to ascertain the meaning of of
the remarks that the defendant alleged that he made on that
occasion.
By Mr. Jenkins:
Q. What did you mean by saying you objected to Mr. John
ston tripping you ?
A. Because I didn't agree to buy it, and I told him at the
time I signed the paper I didn't buy it. He said ''Here is
a deed for the property, you have got to take it".
Q. Who had the deed—^Mr. Johnston or myself?
A. I don't remember, but I think it was you.
Q. Don't you remember it was I who had it?
A. I think so.
Q. Don't you remember it was I who did the talking and
not Johnston?
page 114 \ A. I didn't know you before.
Q. Wasn't I introduced to you, and didn't I
tell you the purpose of my visit?
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A. Mr. Johnston said ''This is Mr. Jenkins*'. That was
the first time I had seen you in my life.
Q. Do you remember any other remarks you made to me
on that occasion?
A. Only in answer to your questions why didn*t I want to
take the property.
Q. What was your reply to that inquiry?
A. I told you I didn't want it, that I didia't have anymoney.
Q. Now, Mr. Tulin, as a matter of fact, don't you recall
that I explained to you that the decree was so drawn as to
require you to deposit this money in the Citizens Bank, and
that when you did that I woaid deliver the deed, and you
stated "I never agreed to put no money in the Citizens Bank
for nobody"
A. I never agreed to buy. That is what I said at that time.
Q. Was there anything said at that time about there being
less than 25 feet frontage on Fenchurch Street of this prop
erty?
A. I don't think that I brought that subject up. I was not
interested and I didn't want to argue it.
Q. And were not the sole reasons that you
page 115 j- gave for not complying with the decree of sale
the facts which you stated, namely, that you were
mad with the way Mr. Johnston had treated you, that you
never contracted to buy the property, and that the price was
too high?
A. I didn't argue about the price at that time. All I said
was I didn't buy the property and I didn't want it and never
intended to.
Q. Now, when was the first time you told Mr. Johnston, or
that you had contracted to buy 25 feet and no less, and that
brought notice home to Mr. Johnston, or to his attorney,
the option in question involved the sale of 25 feet frontage
on Fenchurch Street and no less?
A. That was the time when we first met on the sidewalk.
That was the only time we talked about the dimensions. I
never had any idea that he would sell something that he
didn't own.
Q. I don't think you caught the question I asked you. I
asked you when was the first time you gave Mr. Johnston,
or his counsel, notice that one of the reasons why you were
not going to take this property was the fact that the alleged
option which you signed involved the sale and purchase of
land having a frontage of not less than 25 feet on Fenchurch
Street?
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A. I don't remember talking to anybody about that.
Q. Now, as a matter of fact, was the issue ever
page 116 )- raised about there being less than 25 feet of land
since the institution of this suit until you filed
your answer?
A. I don't think I ever had any occasion to argue about
it or fuss with anybody about it.
Mr. Jenkins: That is all.
RE-DIEECT EXAMINATION.
By Mr. Eixey:
Q. When did you first find out that the property did not
actually have a frontage of 25 feet on Fenchurch Street?
A. After reading that deed when I brought it to you.
Q. At what time?
A. I don't remember the time.
Q. Did you raise an objection to me at that time?
A. Yes, sir.
Q. So you did raise that objection when you first found out
that they were not offering you 25 feet?
. A. Absolutely.
Q. Now, Mr. Tulin, I think that Mr. Fulford and Mr. Hol
land testified, if I am not mistaken, that you made some state
ment to them to the effect that you had bought the property.
I am not certain of the exact wording of their testimony,
but you heard it, and I will ask you to state whether or not
you ever made a statement to either Mr. Fulford or to Mr.
Holland, or to anyone else, that you had bought the prop
erty? Have you ever made such a statement?
page 117 [ A. No, I don't make no statement I bought it,
but I made the statement I had it tied up, that it
was in writing, and that I could buy it if I chose to. I be
lieve that was the statement the day I came out of Mr. John
ston's office.
Mr. Eixey: That is all.
EE-CROSS EXAMINATION.
By Mr. Jenkins:
Q. I tender you a paper, which I hand you, and ask to be
marked "Tulin Exhibit No. 1", and ask you if that paper is
not a copy of a letter which I forwarded you by mail on the
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date that it was written, enclosing copy of a proposed deed
from myself and Mr. Taylor, special commissioners, to your
self?
A. I believe I received a letter reading something like this.
I don't know whether this is the letter, or not, which I did
not answer at all, and did not pay any attention to it, and a
day or two later, or perhaps a week later, after I received the
letter, somebody called me on the 'phone regarding this let
ter, asking me why I don't answer it, and my answer over
the telephone to that question was that ''I am not interested
in the property, and I am not going to take it".
Q. You received such a letter!
A. Yes, sir.
Q. Did the letter have the deed enclosed as
page 118 [- stated?
A. Copy of a deed. I do not think I ever read
that at all.
Q. That was signed by myself?
A. I don't know who it was signed by.
Q. Wasn't it on my stationery, with my name on the letter
head?
A. I don't remember. I received the letter, but I don't
know that I read it all. Wlien I saw it was in reference to
the property I threw it away and didn't pay any attention
to it.
Q. Mr. Tulin, on your direct testimony you narrated to
the court the circumstances surrounding the execution of this
paper marked Exhibit No. 1 with the plaintiff's bill, which I
show you; did you mean to state that after you had framed
the languaa*e which should go into this paper, that Mr. John
ston, in delivering those words to the stenographer, changed
them?
A. I don't quite get you, Mr. Jenkins.
Q. Do you mean to state by your testimony just above
referred to that when you told Mr. Johnston what was to go
into this paper in his office, that in transmitting your words
to the stenographer that he changed them?
A. He didn't change them, but he added something which
I didn't say.
Q. Will you please state what he added that you didn't say?
A. The words ''To be paid in cash on delivery
page 119 } to Mr. Tulin of a good and sufficient deed to said
property, this property to be delivered free from
all encumbrances". The last paragraph I said, but this I
didn't state.
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Q. Will you state again specifically what Mr. Johnston
added to your language on that occasion What did he put
in that paper that you didn't tell him to put in it?
A. These words here ''To be paid in cash on delivery to
Mr. Tulin of a good and sufficient deed to said property'*.
Q. With the exception of that language—
A. (Interposing) Let me read it over again. (Does so.)
That is where I ended, right there, (pointing), for the sum
of $2,250.00.
Q. So th£^t the only way in which Mr. Johnston made any
addition or \change to the language which you were the au
thor of was the following language, "To he paid in cash on
delivery to Mr. Tulin of a good and sufficient deed to said
property"?
A. No. If I wmld it I would want a good title to it and
free from all encumbrance.Q. Now, Mr. Tulin, will you try to state ^ain what lan
guage Mr. Johnston added to that paper which you did not
tell him to put in it?
Mr. Bixey: I think he stated it three or four times.
Mr. Jenkins: He stated it and qualified it five or six or
seven times.
A. To be paid in cash.
page 120 )• By Mr. Bixey:
Q. Read the words you did not dictate?
A. ''To be paid in cash on delivery to Mr. Tulin''. I didn't
say that.
By Mr. Jenkins:
Q. That is the end of the quotation?
A. Yes.
Q. Now, Mr. Tulin, that contract, or aUeged contract, was
prepared in Mr. Johnston's office?
A. Yes.
Q. You said that he was on one side of the rail and you on
the other?
A. Yes, sir.
Q. As a matter of fact, there is no rail in Mr. Johnston's
office?
A. Yes. There is a little room as you come in, and I looked
through the window. There is a partition, and the partition
has a window in it.
Q. Is there a rail there?
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A. There is a rail, or partition, or something there. You
have to open the door to go into his office.
Q. Do you mean to say when this contract was prepared
that you were standing on the outside of a partition in his
office tallring to him through a little cashier's window where
negro tenants come to pay their rent?
A. I don't know what that window is used for.
page 12i }• All I know is I was standing there.
Mr. Jenkins: That is all.
JOHN S. RIXEY,
being duly sworn on behalf of the defendants, testified as
follows:
My name is John S. Rixey. I am an attorney at law, rep
resenting Mr; W. I. Tulin in this suit. At the instance of
Mr. Tulin I examined the title to the property involved in
this suit, and find that the record discloses—
Mr. Jenkins: (Interposing) Objection is interposed to coun
sel testifying as to what the record discloses, as the record
itself, or certified copies of the same, is the best evidence of
such matters as it contains.
A. (Continued) Certified copies of all papers referred to
will be produced in evidence. Prior to 1865 the property
involved in this litigation, together with the lot adjoining on
the north, which has been referred to in this case as the Ful-
ford lot, constituted one lot and belonged to J. R. Hubard.
By the last will and testament of J. R. Hubard admitted to
probate September 28, 1865, and recorded in Will Book No.
8, page 392, then entire property was devised to four daugh
ters of the testator, Eliza T. Bruce, Annie S. Manning, Mar
garet C. Hubard and Martha B. Hubard, to be
page 122 [ equally di^aded between them. The only record
in the Clerk's Office of any means by which Wil
liam H. Turner acquired any interest in the property is as
•follows:
(1) A deed dated Apri] 16, 1867, signed and sealed by Edw.
C. Bruce, E. S. H. Bruce, Annie S. H. Manning, M. C. Hubard
and M. B. Hubard, purporting to convey the entire property
(that is the property involved in this case and the Fulford
lot) all as one lot to William H Turner, Thomas Bottimore
and W. C. Marrow, Jr.
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I offer a certified copy of this deed in evidence.
I was unable to find any record in the Clerk's Office of any
alienation by Eliza T. Bruce of her interest in the property.
I made inquiries to ascertain whether E. S. H. Bruce could
have been the same person as Eliza T. Bruce, but was un
able to get any satisfactoiy information on the subject.
(2) Deed of partition between William H. Turner, Thomas
Bottimore and W. C. Marrow, Jr., dated September 1, 1871,
filed with the bill in the cause of Turner M. Johnston et als.
against Elizabeth Turner Cahill et als., which has been placed
in evidence in this cause. By this deed of partition the lot
involved in this litigation was set aside to William H, Turner
and the deed describes the lot as fronting only 21 feet 41/2
inches on Fenchurch Street. There is nothing on the record,
so far as I have been able to find, to indicate that the com
plainants can convey any sort of title to more
page 123 than 21 feet 4i/^ inches on Fenchurch Street. This
deed of partition does not contain the general
warranty. There are no records of any subsequent convey
ances of the title to this property except the -will of William
H. Turner, which has already been produced in evidence.
The estate of Mrs. M. E. Johnston has never had any in
terest in the property so far as the records show. My ex
amination of the title further shows that there is of record
in the Clerk's Office, deed book 213-B, page 88, a deed dated
October 16, 1915, by which Turner M. Johnston, Elizabeth
Turner Cahill and Elizabeth Johnston Pugh granted to the
Chesapeake & Potomac Telephone Company of Virginia per
mission to operate and maintain one pole, with the necessary
cables, wires and so forth, on the rear of the property in
volved in this litigation, in accordance with the terms of the
said paper, a copy of which I offer in evidence.
I have examined the property involved in this litigation,
and find that the C. & P. Telephone Company is maintaining,
under the tems of the above mentioned permit, on the said
property, one pole that carries a telephone cable coming in
h'om the north. To the pole is further attached a large box.
The cable enters the box, another cable leaves the box and
enters the ground at the foot of the pole on the lot which is
the subject of this suit. Wliat becomes of the cable after
entering the ground I don't know. From the
page 124 }- top of the pole are strung a number of telephone
wires across the lot. The southern boundary of
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the lot involved in this cause is marked by a brick building.
The next building to the north, facing on Fenchurch Street,
is on the Fulford lot, and there is a distance of considerably
more than 25 feet between those two buildings.
Counsel for the complainants has intimated in his ques
tioning that Mr. Tulin did not raise the objection to there
being less than 25 feet frontage on Fenchurch Street. Mr.
Tulin, in his first conversation with me, raised this objection
and told me that Mr. Johnston had represented that the prop
erty did face 25 feet on Fenchurch Street and that the prop
erty would not be of any service to him unless he did take,
the 25 feet. The only paper I have referred to that I have
not put in evidence is the will of J. B. Hubard. I will put
that in as soon as I can get a copy from the Clerk. All the
other papers I have referred to are in evidence,
CROSS EXAMINATION.
By Mr. Jenkins:
Q. Are you able to testify, from your own knowledge, or
from record evidence, that E. S. H. Bruce is not Eliza T,
Bruce, daughter of J. E, Hubard?
A. I have no knowledge on the subject one way or the
other. I might say there, in answer to that question, that
I was informed—
page 125 }• Mr. Jenkins: (Interposing) I object to that an
swer insofar as it involves giving hearsay testi
mony.
"Witness; I was going to state the efforts made by me to
ascertain whether or not E. S. H. Bruce was the same as
Eliza T. Bruce, but if counsel objects I will not do it.
By Mr. Jenkins:
Q. Mr. Rixey, in your testimony as to the parties to the
granting of the permit to the Telephone Company, you stated
that Elizabeth T. Cahill was a party to that deed. I ask
you to refer to that deed again and see if you did not make
an inadvertent error in that statement?
A. The parties signing were Turner M. Johnston, Eliza
beth Turner Curtis, whp I understand is now Cahill, and
Elizabeth Johnston Pugh.
Q. Now, Mr. Rixey, you have testified that Mr. Tulin com-
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municated to you that one of his objections to taking this
property was the deficiency in the frontage on Fenchurch
Street; I will ask if you ever communicated, before the filing
of the defendants' answer in this case, that objection to
either the complainants or to complainants' counsel?
A. I have not. The first time that Mr. Tulin came to me
the suit had already been instituted—
Mr. Jenldns: Objection is made to this answer on the
ground that it involves testimony that is hearsay.
Mr. Rixey: Counsel has asked the question,
page 126 )• and I have the right to answer it.
Witness: (Continuing)—and that w^as a matter that could
have been asserted on the demurrer, and for that reason
there was no necessity for our discussing the matter with
counsel.
Mr. Jenkins: I desire to make one motion, which relates
to the exclusion of some of the testimony. Counsel for the
complainants move the court to exclude so much of the testi-
money of defendants' witnesses as relates to there being a de
ficiency of frontage on Fenchurch Street on the ground that
it is oral testimony introduced to contradict written testi
mony; that this objection was not made at the time it was
given because the complainants did not knoAV whether it
would involve the explanation of a latent or patent ambiguity
in the instruemnts, and it has subsequently developed that the
testimony was purely for the contradiction of a written in
strument.
Mr. Rixey: Counsel for the complainants himself originally
let down the bars for oral testimony concerning and explain
ing the paper sued on in this case, and we maintain that Mr.
Tulin has been misled into signing this paper by represen
tations made by Mr. Johnston, and we think we are entitled
to set up these representations by parol evidence.
Mr. Jenkins: In reply, complainants take the
page 127 } position that the testimony introduced by him
relating to the circumstances leading up to the
execution of the paper is relevant on the ground that declar
ations and acts of a party to a contract made before and
after the signing of a paper are relevant for the determination
of the issue as to whether the paper sued on was a contract,
but not as to whether the contract guaranteed the delivery
of a 25 foot frontage on Fenchurch Street.
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Mr. Bixey: We think that we are entitled to introduce
parol evidence to show the subject matter involved in this liti
gation, as there is nothing in the contract but a very general
description of the property,
(Signatures waived.)
page 128 [- Virginia,
City of Norfolk, to-wit:
I, D. S. Phlegar, a Notary Public for the State of Virginia
at Large, certify that the foregoing depositions of W. I.
Tulin and John S. R-ixey were duly taken and sworn to at
the time and place and for the purpose in the caption men
tioned, and that signatures thereto were waived.




page. 130 [ In the Circuit Court of the City of Norfolk,
Virginia.
Turner M. Johnston et als
V.
W. I. Tulin et als
In Chancery.
Depositions of witnesses taken before D. S. Phlegar, a
Notary Public for the State of Virginia at Large, pursuant
to a^eement of counsel, at the offices of Messrs. Jenkins &
Jenkins, Citizens Bank Building, Norfolk, Virginia, May 25,
1927, to be read as evidence in the above entitled cause pend
ing in the Circuit Court of the City of Norfolk, Virgina.
Present: Messrs. John B. Jenkins, Jr., and J. Hume Tay
lor for the plaintiffs; Messrs. Eixey & Rixey (Mr. John S.
Eixey) for the defendants.
page 131 TURNER M. JOHNSTON,
on behalf of the plaintiffs, in rebuttal, testified
as follows:
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Examined by Mr. Jenkins:
Q. You are Mr. Turner M. Johnston, one of the complaini^^
ants in this suit, are you not?
A. Yes.
Q. Mr. Johnston, it has been testified to by the defendant,
Mr. Tulin, that the alleged contract in this ease, filed with
our bill as Exhibit 1, was made at your suggestion; is, or is
not that the case?
A. Do you mean for the sale of the property
Q. Yes
A. It is not the case.
Q. It has been testified to by Mr. Tulin that you came to
him first mth the suggestion that he buy the property which
is the subject matter of this suit; is that the case?
A. No, sir.
Q. It as been also testified by Mr. Tulin, Mr. Johnston,
that, at the time the negotiations were being carried on which
resulted in the execution of this alleged contract, you repre
sented to him that this property had a 25 foot frontage on
Fenchurch Street; will you please state whether or not you
made any such representation as that ?
A. I did not.
Q. Have you ever made any such representation as to the
quantity of frontage on Fenchurch Street to Mr. Tulin?
A. I do not remember ever making any sugges-
page 132 [ tion as to how many feet there were.
Q. Mr. Johnston, I hand you a paper, which I
will ask to be marked Plaintiff's Exhibit A-1, which I intro
duce in evidence and ask leave to mthdraw same, and ask
you what that is?
A. That is a receipt for taxes.
Q. "Will 3^ou please look at that and state whether or not
it has any memorandum in relation to the property which is
the subject matter of this suit?
A. It has 203 Fenchurch, assessed at $1,670.00, taxes $45.93.
Q. Is there any other memorandum on that paper in re
gard to the property in question?
A. A memorandum in frOnt which, I think, says 23 feet. I
think that is ''feet" in front there.
Q. I hand you a paper which I will ask to be marked ''Plain
tiff's Exhibit 2-A", and I mil ask you what that paper is
and where it was found?
A. It was found in our safe at the office among some pa
pers belonging to my grandfather, which I have kept ever
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since I have been in business, which was turned over to me by
Mr. Nottingham.
Q. Was that Mr. F. E. Nottingham?
A. Yes.
Q. Was he vour gi*andfather*s rental agent?
A. Yes.
page 133 [ Q. Will you please state what that paper is?
A. It says "This indenture made and entered
into'^—^it is a deed, I presume.
Q. Will you please state who were the parties to the deed?
Mr. E.ixey: I object to that as it speaks for itself.
A. William H. Turner, Thomas H. Bottimore and W. C.
Marrow, Jr.
By Mr. Jenkins:
Q. Please state who signed the deed?
A. I can't make it out.
Note: The paper is filed as "Plaintiff's Exhibit 2-A" as
of this date.
By Mr. Jenkins:
Q. Mr. Johnston, there is a plat filed with the bill in the suit
of Johnston against Cahill, which shows the property which
is the subject of this suit. It is marked "Exliibit B" in the
suit of Johnston againts Cahill. I will show you this plat and
ask you to examine it, with particular attention to the fence
indicated on the northern line of the property which is the
subject matter of this suit, and I will ask you if you remem
ber that fence?
A. Yes, sir.
Q. How long has that fence been there to your own cer
tain knowledge?
A. As long as I can remember.
page 134 j- Q. How long has that been?
A. I have been in business about 25 years and
took charge of the estate.
Q. Has that fence been there where everybody who passes
by can see it?
A. As far as I can recollect, yes.
Q. Has your family been in continuous, notorious, hostile,
uninterrupted, continuous possession of the property between
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that fence on the north and this comer building on the corner
of Cove and Fenchurch Streets on the south?
A. Yes.
Q. For how long?
A. We have owned it for I don't know how long—ever
since I can remember.
Q. And how long has that been?
A. I took charge 25 years ago.
Q. Has it been 15 years ago?
A. Yes.
Q. Now, Mr. Johnston, it has been testified by defendants*
witnesses in this ease that there is a pole carrying telephone
wires and apparatus on the rear line of this property which
is the subject of this suit; are you familiar with the character
and location of that pole ?
A. Yes.
Q. What sort of wires does it carry
A. I think that they are telephone wires.
page 135 }- Q. Where do those telephone wires run from
that pole?
A. They spread out and go in different directions.
Q. In how many directions?
A. I couldn't tell you.
Q. How many houses, are supplied with telephone, service
from this pole?
A. I couldn't tell you that.
Q. Are you familiar with the property occupied by the de
fendant in this case, Mr. W. I. Tulin?
A. Yes.
Q. Are you able to state whether the property belonging
to Mr. Tulin is supplied with telephone from this pole?
A. The wire runs from this pole to his premises.
Q. How long has that wire been there?
A. I couldn't tell you.
Q. That pole is on the lot where everybody could see it?
A. I suppose so.




Q. Mr. Johnston, you said that this property was not sold
at your request?
A. Yes.
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Q. You did have a meeting with Mr. Tulin, on
page 136 }• Cove Street, in front of Mr. Tulin ^s place of busi
ness, did you not?
A. Yes.
Q. At whose request did you go to see Mr. Tulin ?
A. I didn't go. I started out collecting, and he called me
and said ''Mr. Johnston, come here, I want to talk to you'*.
He said ''Why don't you sell me this property"? And I
said "You will not give me what it is worth".
Q. Wliy did you think that he would not give you what it
was worth?
Mr. Jenkins: I object to that as calling for an opinion of
the witness.
A. About four or five years ago I gave Mr. Tulin ah option
on this property for $5,000, for which he gave me $50. "VVTien
the option expired he did not take it. I used to go out there
collecting every Wednesday, and I would talk to him in a
friendly way, and every two or three, months he would say
"Johnston, why don't you sell me this property"? I think
he asked me that twenty times—I am not exaggerating. He
said that he wanted to put up a little shed to his property.
He said "Mr. Johnston, I employ—
Q. (Interposing) Wlien did this conversation take place?
A. Just before the paper was signed which is supposed to
be the bill of sale.
Q. Did you ever talk any figures except the $2,250?
A. Yes. I gave him an option at one time of $5,000.
Q. That was some years ago
page 137 [ A. Yes.
Q. After that time ajid within six months from
the date of signing this agreement, did you talk any other
figures with Mr. Tulin but $2,250?
A. That was the last figure I gave him.
^Q. Did you talk any fi^ires other than $2,250 during the
six months prior to signing this paper?
A. Not that I remember.
Q. How did you know then that Mr. Tulin was not willing
to give you what you,wanted for the property?
A. He told me several times. The first time I based $2,-
250on it the place was rented for $22.50, and colored property
most always sold on that basis, and I told him "Mr. Tulin,
that is what the property ought to bring, $2,250.00".
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Q. Are you positive that the option you spoke of as being
given four or five years ago was for $5,000?
A. That is the best of my recollection.
Q. Was that contract drawn in the same way as the con
tract sued on this case?
A. I don't remember. I tried to find a copy of it, but
couldn't do it.
Q. And Mr. Tulin told you he wanted an option on the
property at the time you talked with him on Cove Street,
did he?
A. No, sir.
Q. Wliat did he say?
page 138 \ A. He said that he wanted to buy, and said that
he would buy it for that figure $2,250, and came to
the office a day or two after and said ''Mr. Johnston, I want
a paper drawn showing I have bought this property in ques
tion". I said ''All right; I don't ^ow much about drawing
papers, but we will draw it up".
Q. During all this discussion you had with Mr. Tulin about
the property, did you ever discuss the front of the lot?
A. No. I thought he was so conversant with it that he
Imew as much about it as I did. He had been discussing it
four or five years.
Q. If Mr. Tulin says that you told him there was 25 feet
frontage on Fenchurch Street, are you prepared to say it is
not true?
A. On my honor, so far as I know. I am telling the truth
and nothing but the truth, and, to the best of my ability,
I hate to say direct "Yes" or "No", but I will say that I
never told him about the number of feet, but that it rented
for $22.50 a month, and, therefore, I wanted $2,250.
Q. Before you sold it j'^ ou did not tell him there was a 25
foot frontage?
A. Yes, I will say that,
Q. I see the tax bill which you have introduced in evidence
shows 23 feet; what does that refer to?
A. It refers to this property, I suppose.
Q. It refers to the frontage on Fenchurch
•page 139 j- Street?
A. Yes.
Q. Did you have 23 feet frontage on Fenchurch?
A. I couldn't say. It is not at all accurate.
Q. Does your deed call for 23 feet frontage?
Mr. Jenkins: I object as the deed is the best evidence.
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Mr. Rixey: I want to test the witness decollection of what
it is.
A. The deed calls for 22 feet and something.
By Mr.^ Bixey:
Q. It'doesn't call for 23f
A. It calls for 22 and something—22.80.
Q. Before this suit did you know the actual frontage on
Fenchurch?
A. I always had in my mind it was somewhere around 22
and a half feet.
Q. I believe after this contract, or alleged contract, was
signed between you and Mr. Tulin, you had sonie adjust
ment of the boundary line between you and Fulford, did you
not?
A. Had a survey made, I think is what you call it.
Q. And the plat in evidence marks the boundary line be
tween your lot and the Fulford lot as "Line agreed on by
Johnston and Fulford*'; when was that line agreed on be
tween you and Fulford?
A. The day we went out there with the survey-
page 140 j- ors and had it surveyed.
Q. "When was that?
A. I can't remember.
Q. "When was it in relation to the signing of the paper sued
on in this case?
A. I don't know, sir. Some little time after. Mr. Jenkins
advised that I have the survey made of the property so there
would be no question as to the number of feet there, that he
thought it would be very advisable.
Q. So that line was agreed on between you and Mr. Ful
ford after the paper was signed between you and Mr. Ful
ford?
A. Which paper?
Q. The paper sued on in this case?
A. I presume so.
Q. You know it, don't you?
A. Yes, I think he came up two or three days later and
signed the paper.
Q. After what?
A. After he met me on the street.
Q. I see* the northern line of your lot was agreed on be
tween you and Fulford a short while after the paper sued on
in this case was signed by Mr. Tuling; isn't that correct?
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A. Yes, but the line was agreed on—don^t exactly catch
you—the line was agreed on by the surveyor as J tiiongh/;,
but not between Mr. Fulford and myself. Mr. Fulford didn't
own the property but Mrs. Fulford.
page 141 }• Q. You contention is that that line is not set
tled ?
A. No, not at all.
Q. How can the surveyor settle a disputed line without
the concurrence in the settlement of the parties that own the
land?
Mr. Jenldns: I object to that question and answer on the
ground that it calls for an opinion of law from the witness.
A. There is no dispute, so far as I know.
By Mr. Rixey:
Q. Wliy should this line be marked *'Iine agreed on by
Johnston and Fulford"?
Mr. Jenkins: The question is objected to unless the witness
is prepared to say that he put it on the plat.
By Mr. Rixey:
Q. Bo you know?
A. No.
Q. Did you always know where the line was?
A. I knew it ran through the middle of the house and was
marked by fence which I looked at many times.
Q. How long was the fence?
A. It ran from the front street to the house, and from
the back of the house to the building in the rear, and then the
fence became unkempt and was not repaired. The fence was
always from the front to the middle of the house
page 142 ]• running back.
Q. ^^at is the length of that fence today?
A. I don't know. I think it is torn down.
Q. Torn down?
A. I think so, but I will not say.
Q. Bo you know how long it has been torn down!
A. No, sir.
Q. The sounthern boundary of your lot is marked by what?
A. You are asking me some questions that are pretty hard
for me to answer. The southern boundary line is marked
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by a row of brick houses facing on Cove Street. I think that
is south.
Q. You are not sure of that?
A. Yes, this way (pointing) is south.
Q. You are sure of that?
A. Yes, that is south.
Q. Is there a building on the Fulford lot to the north?
A. Yes.
Q. Do you know the distance between the two buildings
that you have mentioned?
A. I do not.
Q. It is more than 25 feet, isn't it?
A. I don't remember. This house was a house built in the
front lot. Mrs. Blick built it for a school house, and there
was a lane there to enter to go into the other half of the house
—that is the Fulford's half.
page 143 }• Q. The house on the Fulford lot does not come
up flush with the northern boundary line of your
lot, does it?
A. No, sir.
Q. Do you know how many feet there are between what
you call the northern boundary of your lot and the Fulford
house?
A. I do not.
Q. You made the statement that your family have held ad
verse possession of this property for over fifteen years; I
believe that you claim that the property belongs to the estate
of M. E. Johnston, do you not?
A. Yes. The taxes are in that name. The property be
longs to the heirs.
Q. And your claim is that the estate of Mrs. M. E. John
son is the one that has held adverse possession of this prop
erty during that time; is that-right?
A. Yes.
Mr. Jenkins: Complainants offer in evidence certified copy
of a deed dated December 11, 1924, between Frederick Eble
and William I. Tulin, which we introduce in evidence and ask
that it be marked ''Plaintiffs' Exhibit 3-A"; and likewise we
offer in evidence deed bearing date July 8, 1921, between
Max Colodne and mfe and William I. Tulin, which we offer
in evidence and ask that it be marked "Plaintiffs' Exhibit
4-A."
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one of the defendants, being duly sworn, tiestified
as follows:
Mr. Jenkins: I want to interpose an objection to any fur
ther deposition being taken in this case from Mr. Tulin, as
he has already gone on the stand and testified in support
of his own pleadings and in rebuttal of the direct testimony
given by Mr. Johnston, and that to continue surrebutting and
surrejoinder by testimony would prolong this case intermin
ably.
By Mr. Bixey:
Q. You are W. I. Tulin, and you are the defendant in this
suit, are you not?
A. Yes.
Q. What is your nationality?
A. Jewish.
Q. From what country did you come?
A. Poland.
Q. How long have you been in this country?
A. About 40 years.
Q. What education have you, Mr. Tulin?
A. None at all.
Q. I believe it was copy of a letter written by Mr. Jenkins,
enclosing copy of the deed that was subsequently tendered to
you for this property, that was introduced in evidence; please
state when, if ever, you first read that deed?
A. I didn't read it at all. Your brother read
page 145 }• it to me at your office when I brought the deed
and the papers which were served on me, which
the action in this ease.
Q. And that was after the suit was instituted?
A. Yes, sir.
Q. That was the first time you either read or had read
to you the deed?
A. Yes, sir.
Q. State whether or not, at any time before the signing
of the paper sued on in this case, you knew or were told who
the owners of this property were?
A. I never knew who the owners were. Johnston told me
that he was the agent for an estate.
Q. Did you know the condition of the title to this property?
A. No, sir.
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Q. Did you know that it was necessary, in order to convey
title to you, for a suit in chancery to be instituted?
A. I did not.
Q. Have you measured the distance between the brick build
ing that constitutes the southern boundary of the Johnston
property and the building to the north on the Fulford lot?
A. Yes, sir.
Q. What distance is it?
A. 29 feet 8 inches.
Q. When did you measure that?
A. Today.
page 146 }- Q. Mr. Johnston testified that there is a wire
running from the pole maintained by the C. &
P. Telephone Company to your place of business—
Mr. Jenkins: (Interposing) I want it understood I object
to each and every one of these questions being asked with
out putting it in after each question.
By Mr. Bixey:
Q. State whether or not you knew before today that your
telephone was served from that pole?
A. I did not. I always had an idea that the telephone came
from the pole in front of my building, which is directly in
fj*ont of my building on the sidewalk. With reference to the
fence, it was testified here that there was a fence running
along the full length of the lot. I have been in that building
for ten years last March, and there was no fence during that
time running back of the house on the lot, and there was only
a part that looked like it was a fence some years ago—^there
were only two poles stuck up in the front about 10 feet long
with one or two planks on it. That is the only fence that was
there. That was 10 or 11 years.
page 147 CROSS EXAMINATION.
By Mr. Jenkins: Without waiving objections to the testi
mony I made, I cross examine.
Q. You have been in this country about 40 years?
A. Yes, sir.
Q. There is nothing the matter with your eyesight, is there?
A. Well, it is a little dull. I have to use glasses to see.
Q. You can see, can't you?
A. I can see far but not near.
Q. You can observe buildings and fences on property?
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A. Far off.
Q. You were able to measure this property this morning
yourself, were you not?
A. Yes.
Q. How long have you been in business for yourself, Mr.
Tulin?
A. About 25 years.
Q. I believe you testified that you had been in business at
this place 11 years?
A. 10 years last month, to be correct.
Q. "Wbat amount of purchases did you state to the Com
missioner of the Revenue you had made during the tax year
ending April 30, 1926, when you went to buy your license
for the year 1926-27?
page 148 }- Mr. Rixey: I object to that as not relevant to
the issues in this cause.
A. I don^t buy any license. I never bought any and don't
have to have any.
By Mr. JenMns:
Q. You are a manufacturer of peanut products?
A. Yes.
Q. And employ how many people in your place of business?
A. There is not a regular number; sometimes one some
times two and sometimes ten.
Q. You say you never bought a merchants' license?
A. I don't have to have one.
Q. What has been the gross amount of your purchases for
the last 12 months?
Mr. Bixey: I object to that on the same ground.
Mr. Jenkins: I want to state that that testimony is ad
missible from the point of showing that this man, although
he may not have a classical education, is familiar with busi
ness customs and usages and throughout the year buys and
sells quantities of merchandise.
A. Possibly around $15,000 a year. It is about that, I
think.
By Mr. Jenkins:
Q. You can read, can't you?
A. I can read.
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page 149 [ Virginia,
City of Norfolk, to-wit:
I, D. S. Phlegar, a Notary Public for the State of Virginia
at Large, certify that the foregoing depositions of Turner M.
Johnston and W. I. Tulin were duly taken and sworn to at
the time and place and for the purpose in the caption men
tioned, and that signatures thereto were waived by counsel.




page 150 [ The following is the stipulation filed with the
record:
STIPULATION.
Wliereas "W. I. Tulin has declared his intention of appeal
ing from the decree of the Circuit Court of the City of Nor
folk entered on June 23,1927 in the case of Turner M. Johtv-
ston et cds v. TF. 1. Tulin et al, and has applied to the Clerk
of said Court for a transcript of the record in said case after
due notice to counsel for all parties;
Now therefore it is hereby stipulated and agreed by and
between the parties to said cause as follows:
That the record of said cause shall consist of the follomng:
1. Bill of Complaint and Exliibits 1 and 2.
2. Order appointing guardian ad litem.
3. Answer of guardian ad litem,
4. Order filing demurrer.
5. Demurrer.
6. Order overruling demurrer.
7. Opinion of the Court on Demurrer.
8. Order filing answer of "W. I. Tulin.
9. Answer of W. I. Tulin and Exhibits V. W. and X.
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10. Decree directing specific performance of contract en
tered June 23,1927, and Exhibit Z filed therewith.
11. Evidence. And it is further stipulated and agreed that
the following is all the evidence in the case:
page 151 a. Testimony taken April 19, 1927 and filed
April 20, 1927 with the follomng portions of the
record in the case of Turner M. Johnston et als, v. Elizabeth
Cahill et aJs;
(1) Bill of Complaint
(2) WiU of W. H. Turner (Exhibit A.)
(3) Deed of Partition (Exhibit c)
(4) Order appointing J. Hume Taylor guardian ad lUem,
and referring the cause to Commissioner in Chancery.
(5). Answer of J. Hume Taylor, guardian ad lit em, and
answer of infants by guardian ad litein.
(6) Report of Commissioner in Chancery.
(7) Decree of December 13, 1926.
b. Testimony taken May 23, 1927 and filed May 30, 1927.
c. Testimony taken May 25, 1927 and filed May 30,1927.
d. Original deed from Edw. Bruce at als to Turner, Botti-
more & Marrow to be withdrawn from the papers in the lower




Guardian ad litem for Jordan A. Pugh, Jr.
RIXEY & RIXEY,
Counsel for W. I. Tulin.
JOHN B. JENKINS, Jr.,
J. HUME TAYLOR,
Counsel for all parties except W. I. Tulin.
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In the Clerk's Office of the Circuit Court of
the City of Norfolk, on the 18th day of November, in the
year 1927.
I, Cecil M. Robertson, Clerk of the aforesaid Court, hereby,
cei-tify that the foregoing transcript includes the papers filed,
and the proceedings had thereon in the Chancery Cause of
Twner M. Johnston ef als, complainants, against W. I. Tulin,
et al, defenda/nts, lately pending in our said court.
I further certify that the same was not made up and com
pleted and delivered, until the plaintiffs had received due no
tice thereof and of the intention of the said W. I. Tulin, to
appeal to the Supreme Court of Appeals of Vir^nia from
the decree of said Court entered in said Court oh the 23rd
day of June, in the year 1927.
Teste: CECIL M. ROBERTSON, Clerk.
By EDAV. BRBED'EN, Jr.,
Deputy Clerk.
Fee for Transcript $69.40.
A Copy—Teste:
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